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Abstract. The paper covers an analysis of the legal organizational 
form of higher education institutions in Ukraine. The legislative 
regulation and theoretical and legal reasoning are investigated in 
the matter of peculiarities of the legal nature and essential features 
of the legal organizational form of institutions of higher education 

(IHEs). The expediency of changes is substantiated for the legislative framework of IHEs from a 
special type of establishments to a special type of institutions. It is argued that IHEs should be 
considered as a special type of institutions created and operated in accordance with the law and 
statute as legal entities of public and private law within the legal organizational form of a budgetary 
establishment (institution), non-profit or for-profit (profit seeking) institution, which main purpose is 
to conduct educational, scientific, scientific and technological, methodological and innovative activity 
in accordance with the goals, objectives and volume of the IHE economic competence prescribed by 
law and IHE statute. 

The author draws attention to the absence of the concept definition of "legal organizational form 
of an economic entity" in the legislation of Ukraine discovered by representatives of business law in 
the scientific papers particularly interpreting this concept as one that embodies the essential and 
juridical features common to legal entities as business organizations of different types and 
considering the legislative statement by a policymaker as a key element in this matter for the 
specificity of the IHE legal status of a specific establishment being legal entity of private or public 
law. 

The article substantiates the inefficiency of proposals relating to changes of legislation on higher 
education with the prohibition of commercial HEIs, since in the author's opinion it violates the 
principles of equality of legal and economic entities, eliminates additional source of accumulation of 
non-budgetary funds for educational activities, creates another barrier to the financial soundness of 
domestic IHEs under market conditions. 

The paper also proposes to eliminate the conflict of the Budget Code of Ukraine and Law of 
Ukraine "On Higher Education" regarding state and municipal IHE funding, since the Budget Code of 
Ukraine indicates that IHEs being budgetary establishments "are fully maintained at the expense of 
state or local budget, respectively", and Clause 71 of the Law of Ukraine "On Higher Education" 
provides that state institutions of higher education funding is carried out at the expense of the state 
budget on the terms of the state order for training of specialists, scientific and pedagogical staff and 
at the expense of other sources not prohibited by law committed to the principles of 
appropriate and efficient use of funds, a policymaker suggests municipal institutions of higher 
education funding at the expense of local budgets in accordance with the Budget Code of Ukraine 
and other sources not prohibited by law. That is, the Law of Ukraine "On Higher Education" 
provides the possibility attracting non-budgetary assets for state and municipal IHE funding, it 
destroys the imperative legislative framework of a budgetary establishment which could be a form of 
state or municipal IHEs. Therefore, settlement of the problem considering current needs of state and 
municipal IHE funding should be due to adjustments of the Budget Code of Ukraine to including in 
the state and municipal IHE funding, as well as other budgetary establishments, such funds as 
grants, gifts, charitable contributions, etc. (it is to be wished the list of such non-budgetary financing 
sources to be exhaustive in the law). 

The research concludes that IHE should be classified as a special type of institution (rather than 
establishment) created and operated in accordance with the law and statute as legal entities of 
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public and private law within the legal organizational form of a budgetary establishment (institution), 
non-profit or for-profit (profit seeking) institution, which main purpose is to conduct educational, 
scientific, scientific and technological, methodological and innovative activity in accordance with the 
goals, objectives and volume of the IHE economic competence prescribed by law and IHE statute. 
Keywords: institution of higher education, higher education institution, economic entity, legal 
organizational form of economic entity, legal entity of public law, legal entity of private law, 
budgetary establishment, for-profit institution, non-profit institution. 

 
 

Introduction 
The issue of Ukrainian institutions of higher education (hereinafter referred to as the IHE) 

participation in the social and economic life as an economic agents in the light of the education 
reform is increasingly becoming the focus of much attention for scholars and practitioners, which is 
determined by the expansion of market economic conditions over higher education and clearly new 
perception of IHEs as autonomous agents of market economy. This issue has been finally resolved 
and formalized in Ukraine with the adoption of new legislation over higher education. At the same 
time, analyzing the specificity of the IHE legal status the issue of the legal definition of the legal 
organizational forms cannot be overlooked for the HEIs as economic entities substantially detailing 
the defined status, characterizing the IHE as autonomous legal entities. 

 
As noted in the scientific literature, 

nowadays, "the legal organizational form 
represents a kind of constitution, model, basis 
upon which the economic activity is carried 
out by an entity. It is important to make a 
clear choice of the legal organizational form 
for business entities including business 
organizations in order to effectively conduct 
business activities, since such a choice 
depends on the procedure for creation, 
operation, reorganization and liquidation" [12, 
107]. These considerations correspond to the 
specifics of the IHE economic activity. 
However, it is untenable to finalize the IHE 
legal status under the context of its financial, 
organizational and other autonomy without a 
clear legislative definition of the specific legal 
organizational form of these legal entities. 

The modern challenges of legal 
organizational forms of economic entities have 
been investigated in the civil jurisprudence and 
economic law by such scientists as V. Borysova, 
O. Vinnyk, O. Dzera, D. Zadykhailo, O. Kibenko, 
K. Kocherhin, N. Kozlova, N. Kuznetsova, 
I. Kucherenko, V. Milash, N. Saniakhmetova, 
I. Spasybo-Fatieieva, V. Shcherbyna, etc., while 
the problems of the legal organizational form of 
IHE has become the focus of much attention by 
such scientists as V. Astakhov, M. Babiuk, 
N. Davydova, B. Derevianko, I. Zhyhalkin, 
O. Zozuliak, M. Kurko, O. Kutsurubova-Shev-
chenko, E. Oharenko, I. Ostrivnyi and others. 

Due to the lack of lawful definition of the 
concept "legal organizational form of an 
economic entity" in the legislation of Ukraine, 
it is worth relying on general scientific ideas 

on legal organizational forms and its 
elemental composition while investigating the 
specificity of the legal organizational forms of 
IHE. These issues have been primarily 
revealed by the scientific works of the 
business law representatives interpreting the 
concept particularly as the one embodying the 
essential and legal features that are common 
to legal entities such as business 
organizations of different types including a set 
of substantial (typical for just a specific legal 
organizational form) and irrelevant (typical for 
a certain group of legal organizational forms 
or those forms that could be changed 
depending on a activity type of the legal entity 
and other circumstances defined by law) 
features that afford grounds to distinguish one 
type of legal entity from another 
(I. Kucherenko [15, 4,9-10]); set of property 
and organization differences, property 
accumulation techniques, interaction pecu-
liarities of owners, founders, participants, 
their mutual obligations and counterparty 
liability (V. Martemianov [17, 75]). Such 
features are considered as a complex legal 
characteristic of relations arising from the 
creation, operation and liquidation of a legal 
entity, include such parameters as the nature 
of the relationship between the founders in 
course of the organization creation and 
management, as well as the legal regime of 
property assigned to the organization, and the 
nature of property obligations of the founders 
to the organization founded by them, etc. 
(D. Zadykhailo [5]). 
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Such attributes are also considered in the 
legal literature as a three types relation system 
regulated by law consisting of the relations 
arising within the subsystem "founders/ 
participants" between its systemic and structural 
elements, founders/partici-pants, in the case of 
the creation, operation and termination of a 
business company as an organization; relations 
arising within the subsystem "legal entity" in the 
case of its structural elements interaction – legal 
capacity, ownership regime, management 
procedure; relations arising between the above 
mentioned subsystems in the case of the 
functioning and termination of a business 
company as a legal entity including the 
boundaries and lines of responsibility 
(K. Kocherhin [14, 10; as well as 21, 24; 13, 
162]). 

However, the delivered positions obviously 
require some critical perception and 
adjustment due to changes in the legislative 
regulation of the legal organizational forms of 
IHEs as economic entities that have taken 
place during recent years. At the same time, 
these changes cause concentration of atten-
tion around the key theoretical and practical 
issues determining the legal nature and 
systematization of the peculiarities of the legal 
organizational form of IHEs as legal entities. 

According to Paragraph 7, Part 1, Clause 1 
of the Law of Ukraine “On Higher Education”, 
IHE is particularly an individual type of 
institution, a legal entity of private or public 
law, aligned with the released license for 
conducting educational activities at certain 
levels of higher education; it conducts 
scientific, technical, innovative and/or metho-
dological activity, provides the organization of 
the educational process and acquisition of 
higher education, postgraduate education by 
relevant applicants taking into account their 
vocations, interests and abilities. In addition 
to it, according to Part 1, Clause 27 of the 
very same Law, it is stipulated that IHE as an 
economic entity could act possessing one of 
the following statuses: budgetary institution; 
non-profit higher education institution; for-
profit higher education institution. Private IHE 
could determine its structure, composition, 
work procedure and authority of governing 
bodies, working and advisory bodies, bodies of 
public and student self-government, scientific 
society, election or appointment procedure for 
heads of an institution and its subdivisions 
according to the charter of the institution 
ignoring the requirements of this Law [19]. 

Despite the above legislative definitions, 
the legislation of Ukraine does not legally 
define the concept of the legal organizational 
form of the IHE as an economic entity and 
does not disclose criteria whereby one IHE 
legal organizational form could be distin-
guished from another. Meanwhile, experts 
point out that the correct definition of the 
legal organizational form of an economic 
entity matters practically, since it influences 
the institutionalization of public life and 
provides adequate legitimation of business 
entities, followed by significant affect over the 
maintenance of its functioning [22]. Thus, the 
Civil Code of Ukraine (Clause 83) [24] and the 
Law of Ukraine "On State Registration of Legal 
Entities and Individual Entrepreneurs" (Part 2, 
Clause 17) [20], use the term “legal 
organizational form of a legal entity”, the 
Commercial Code of Ukraine contains the 
concept of "organizational forms of entrepre-
neurship" (Clause 53) and "organizational 
forms of commercial economic activity" 
(Clause 63) [6]. However, in accordance with 
the requirements of Clause 90 of the Civil 
Code of Ukraine, information on the legal 
organizational form of a legal entity should 
contain its business name [24], it should be 
stated in the statutory books (Clause 87, 88 
of the Civil Code of Ukraine). A registration 
card is to be filled in upon the state 
registration of a legal entity, which the first 
column is to contain the legal organizational 
form, one main information on the legal entity 
put into the Unified State Register of Legal 
Entities and Individual Entrepreneurs on the 
basis of the relevant law [20]. 

At the same time, the provision analysis of 
the Commercial Code of Ukraine allows to 
conclude that the nearest neighbor concept to 
the category of legal organizational form of 
economic organization used in the Commercial 
Code of Ukraine is the "legal organizational 
form of enterprises" (Part 3, Clause 55, Part 
3, Clause 62), "organizational form of 
enterprises" (Clause 63). Nevertheless Clause 
63 of the Civil Code of Ukraine entitled "Types 
and Organizational Forms of Enterprises" does 
not disclose the content of such concepts as 
"type" and "organizational form", but provides 
a classification of enterprises upon certain 
features (criteria) including: ownership form, 
method of the enterprise initiation (estab-
lishment) and formation of share capital; the 
existence of dependency relations [6; 12, 
110]. 
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In our view the legislative statement of the 
specificity is a key element for certainty in this 
matter of the legal status of the IHE as an 
individual type of institution, a legal entity of 
private or public law. In accordance with the 
requirements of the civil law of Ukraine, an 
institution is an organization established by 
one or more persons (founders), who do not 
participate in its management, by combining 
(allocating) their property to achieve the 
determined purpose at the expense of this 
property (Part 3, Clause 83 of the Civil Code 
of Ukraine [24]). It is customary the doctrine 
of civil law to understand an institution as "the 
legal organizational form of non-entre-
preneurial legal entities, which could be 
conditionally called a form of property use and 
purpose to meet the social and cultural goals 
and interests of an indefinite range of 
persons" [9, 48]. 

The reference in the law calling IHE a legal 
entity of private or public law has a 
constitutional character, the IHE operation 
and development is not recognized as 
legitimate without incorporation by the state, 
that is, the legitimizing role of the legal entity 
institution should be noted for the IHE. 
Meanwhile, facilitating the creation of the IHE 
indicates in the form of a legal entity of 
private or public law that the founders of 
these "institutions could be any participants in 
civil relations" [10, 383] maximizing potential 
founding members of IHE not limiting its 
range to public entities. 

The IHE establishment means in the form 
of a legal entity of private or public law that 
an IHE as a legal entity of private law is 
created on the basis of statutory books in 
accordance with Clause 87 of the Civil Code of 
Ukraine, while an IHE as a legal entity of 
public law is created by an executive directive 
of the state or local government body (Parts 
1-2, Clause 81 of the Civil Code of Ukraine 
[24]. Scientists make comments on this 
provision of the law that the IHE incorporation 
on a voluntary basis through an agreement 
between founders stipulates that this HEI 
should be attributed to legal entities of private 
law; if a HEI is created pursuant to an 
executive directive of the state or local 
government body, it will be the legal entity of 
public law [23; 25, 47]. 

However, both cases, in our opinion, are 
fraught with a statement (consideration and 
reflection within the statutory documents) of 
public interest concerning the provision of 

higher education services to the relevant HEIs 
regardless of the subject making the decision 
to establish the institution. On the other hand, 
the availability of an executive directive is also 
just a legal formalization of the consent of 
individual entrepreneurs and legal entities to 
create an IHE. 

Having regard to the above-mentioned 
realization of public interest and significance 
of the educational sphere determined by the 
constitutional precept on the right to 
education, a social function emerges in the 
state ensuring equal access to education. It is 
obligatory for the state to participate in the 
system of educational organizations using the 
institution's build up [7, 246]. 

In addition to the above the higher 
education legislation provides for the 
possibility of the IHE establishing and func-
tioning as one following status (Part 1, 
Clause 27 of the Law [19]) including 
budgetary institution; non-profit institution of 
higher education; for-profit institution of 
higher education. Hence, the legislator 
actually equates the legal status of HEIs and 
the legal organizational form of its functioning, 
which is a debatable solution [7, 246]. 

However, an IHE as a budgetary 
establishment is the type of institution under 
the legislation of Ukraine created by state or 
local government bodies and fully maintained 
at the expense of the state or local budget, 
and it is a non-profit institution (Clause 1 of 
the Budget Code of Ukraine [3]). An IHE as a 
non-profit institution of higher education 
should be understood as a non-profit 
organization that does not pay income tax in 
accordance with Paragraph 133.4, Clause 133 
of the Tax Code of Ukraine (Subpara-
graph 14.1.121, Paragraph 14.1, Clause 14 of 
the Tax Code of Ukraine [18]). At the same 
time, the legislation of Ukraine does not define 
the concept "for-profit institution of higher 
education" ("for-profit IHE"). This concept is 
also absent in the Classifier of Business 
Organizational and Legal Forms DC 002:2004 
[11]. Therefore, no legislative act sets out the 
criteria making a distinction between for-profit 
and non-profit IHEs. Meanwhile, the specificity 
of such institutions is that they all have the 
right to provide paid services to individual 
entrepreneurs and legal entities in accordance 
with the law and the statute under the terms 
of an adequate level of educational services as 
the main statutory activity (Part 1, Clause 73 
of the Law of Ukraine "On Higher Education"). 
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At the same time, according to Part 3, Clause 
73 of the Law of Ukraine "On Higher 
Education", state and municipal IHEs have the 
right to provide additional paid educational 
and other services beyond the amounts set by 
the state standard and beyond activities 
financed by the respective budgets. Hence, 
the nature of such service provision implies 
payment, so it is a profitable one. In addition, 
the provision of educational services is one of 
the main IHE objectives (Part 1, Clause 26 of 
the Law of Ukraine "On Higher Education" 
[19]). 

A for-profit institution of higher education 
seems to be understood an educational 
institution in opposition to the legal nature of 
a non-profit institution, that is an income tax 
payer under Paragraph 133.4, Clause 133 of 
the Tax Code of Ukraine. In our view, the sign 
of profitability indicates the nature of the 
activity, but not the element of the legal 
organizational form of the economic entity, 
IHE in the present case. Therefore, it would be 
better to use the design of "higher education 
institution seeking for profit" in order to 
designate the profitable nature of individual 
IHE types. Thus, the functioning possibility of 
commercial (entrepreneurial) HEIs aiming to 
make a profit from activities in the field of 
higher education and being payers of income 
tax will be finally enabled and legally 
confirmed. 

Instead we consider proposals for 
amendments to the legislation on higher educa-
tion to prohibit the status of for-profit higher 
education institutions1 violating the principle of 
equality between legal entities and economic 
entities, excluding another source of extra-
budgetary funds for educational activities and 
contributing to the financial survival of domestic 
IHEs under market conditions. 

In our opinion, another significant 
challenge concerning the development of the 
economic and legal status of HEIs is the 
existing (and still not eliminated) conflict 
between the Budget Code of Ukraine and the 
Law of Ukraine "On Higher Education" 
regarding the founding of state and municipal 
higher education institutions, which needs 
urgent solution by the legislator. For example, 
the Budget Code of Ukraine indicates that 

1  This is stated particularly in the proposals of the 

Presidium of the civil organization "Union of 

Rectors of Higher Education Institutions of 

Ukraine" dated June 14, 2018. 

IHEs as budgetary establishments "are fully 
maintained at the expense of the state or local 
budgets"; instead, Parts 1 and 4, Clause 71 of 
the Law "On Higher Education" provide [19]: 
1) founding of state institutions of higher 
education is provided at the expense of the 
state budget on the terms of the state order 
for training specialists, scientific and 
pedagogical staff and at the expense of 
other sources not prohibited by law 
observing principles of purposeful and 
effective use of funds, publicity and 
transparency over decision-making; 2) 
founding of municipal institutions of higher 
education is carried out at the expense of local 
budgets in accordance with the Budget Code 
of Ukraine and other sources not 
prohibited by law [3] (highlighted by the 
author). That is, the Law of Ukraine "On 
Higher Education" provides for the possibility 
attracting extrabudgetary funds to finance 
state and municipal IHEs and destroying the 
imperative legislative structure of a budgetary 
establishment in which form state or 
municipal IHEs could operate. Therefore, 
addressing this problem against the 
background of current needs of state and 
municipal IHE funding, adaptions to the 
Budget Code of Ukraine with the opportunity 
to include such funds as grants, gifts, 
charitable contributions, etc. (in our opinion, it 
is desirable the list of such extrabudgetary 
funding sources be exhaustive in law). 

Another feature of the Law "On Higher 
Education" is the definition of an institution 
of higher education (IHE) as an 
"individual type of establishment" in 
Clause 1 of this Law [19] automatically 
causing the issue of the relation between the 
concepts of "establishment" and "institution" 
regarding the definition of legal status of 
educational institutions, designation of the 
"difference" of this type. However, as 
mentioned above Clause 27 of the Law reveals 
such an individual type of establishment 
through other legal concepts, as a budget 
establishment, a non-profit institution of 
higher education, a for-profit institution 
of higher education, that is, through an 
institution and an establishment. 
Obviously, this ambiguity in the definition of 
the term “establishment” relating to the IHE 
cannot remain unchanged, since the use of 
the same term for different types of legal 
entities (entrepreneurial and non-
entrepreneurial), as I. Kucherenko noted long 
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time ago, creates legal chaos [16, 156]. 
Within this framework the above-mentioned 
legislative definition of the IHE status merely 
complicates the situation over the legal 
certainty of its economic and legal status 
failing to clarify its legal nature. 

Considering recent developments in the 
civil and commercial law, in our opinion, we 
could be on board with following important 
features of establishments: 1) it could be 
exclusively legal entities of public law upon 
the incorporation procedure; 2) it emerges 
and acts on the basis of the constituent act 
[10, 362]. Under such circumstances, all IHEs 
are inappropriate and wrong considered as 
establishments because HEIs particularly 
being legal entities of private law and 
operating on the basis of a constituent act 
rather than a statute do not belong to them 
by virtue of their legal nature. Hence, we 
question the generalized legislative definition 
of an IHE as a special kind of establishment 
considering it non-universal and exclusively 
applicable to IHEs as legal entities of public 
law. 

Consequently, the problem arises on the 
doctrinal definition of the legal status identity 
of all IHEs taking into account the diversity of 
the concept "institution" and "establishment". 

Ukrainian researcher M. Babiuk has 
recently systematized analysis approaches to 
the legal nature of an IHE as follows [2]: 1) 
an IHE is advisable to establish upon the legal 
organizational form of a company; 2) an 
institution could act as a non-business 
compony; 3) an institution could be 
incorporated as the legal organizational form 
of establishments; 4) an IHE is a special legal 
organizational form of the institution. Instead, 
in the research of another Ukrainian scientist 
V. Astakhov generally emphasizes on the 
individual status of an IHE as a separate, 
peculiar form of legal entities without 
reference to the generic concept of 
"institution" or "establishment" [1]. 
Nevertheless, we agree on a position that it is 
inappropriate to consider an IHE as an 
individual legal organizational form of legal 
entities, since we do not consider such 
peculiarities crucial to separate it into an 
independent legal organizational form of non-
entrepreneurial legal entities, but we consider 
only it detailing its legal status [7, 246; 10, 
376]. 

According to our reckoning, the optimal 
approach to determining the status of an IHE 

is the generic concept of an institution (under 
the context of the framework developed by 
I. Kucherenko [16, 304] and O. Zozuliak [10, 
380-384]) as such legal organizational form of 
legal entities characterized by unitary 
principles (lack of membership); ban on direct 
management by a founder; the organizational 
nature of the legal relationships arising within 
the activity of this legal entity; the fact that 
the profit generated from the activity is not 
distributed among the founders; creation of 
an institution requires compulsory 
combination of the founders' property; public 
interests and needs of individuals who are not 
its members are met as a result of the activity 
of the institution; an orientation of the 
institution is determined by the will of the 
founder; an institution is responsible for its 
obligations with all the relevant property, and 
the founder is responsible for subsidiary 
liability in case of insufficiency. 

Instead, we consider the scientific position 
expressed by N. Davydova on the 
appropriateness of including an IHE into 
establishments [7, 247] (that is, positively 
perceiving the current legislative fixation of an 
IHE as an establishment) expedient in view of 
enabling the legislator to create IHE in the 
form of for-profit IHE clearly contradicting the 
justified key feature of an institution as a non-
business entity, that is not profit-oriented by 
N. Davydova. 

Finally, let us pay attention to the following 
fact: it is known that the right to choose the 
legal organizational form is a component of 
the freedom principle of economic activity, 
which means that the founders independently 
decide the issues related to the choice of its 
legal organizational form. However, this right, 
like other manifestations of freedom of 
economic activity, is not infinite. Thus, taking 
into account public interests, the legislation in 
some cases clearly regulates legal 
organizational forms could be carried out upon 
one or another type of economic activity, and 
also it makes a certain (additional) list of 
requirements for certain elements of the legal 
organizational structure forms, due to the 
specificity of the functioning of economic 
entities in specific sectors of the market or in 
the service sector and the need for constant 
state regulation and control in these market 
sectors [4, 177]. These considerations fully 
relate to the area of free choice of the legal 
organizational form of the IHE: in the case of 
the creation of IHE as a legal entity of public 



European Science 4/2019 93

European Science Law

law, it could be created exclusively in the form 
of a budgetary institution, whereas in the case 
of the creation of the IHE as a legal entity of 
private law, it could be in the form of for-
profit or non-profit educational institution. The 

observance of the legal requirements makes it 
possible to carry out state registration of the 
IHE as a legal entity for the creation of an IHE 
exclusively in such legal organizational forms 
in the manner prescribed by law. 

 
 

Conclusions 
With reference to the foregoing the following conclusions could be drawn: 
1. The definition of an institution of higher education should be particularly criticized as an 

individual type of establishment (IHE as an establishment) provided by law due to the legislature's 
misidentification of institutions and establishments within the design of the IHE status, that is not 
generally consistent with the legal nature of the establishment. 

2. The legal structure of an IHE as a special kind of institution used amid the latest developments 
in legal doctrine, which is appropriate to use for the adjustment of legislative norms, is optimal for 
the interpretation of key elements of the IHE legal status. 

3. In accordance with the above approach, an IHE should be considered as a special type of 
institutions (rather than establishments) created and operated in accordance with the law and 
statute as legal entities of public and private law within the legal organizational form of a budgetary 
establishment (institution), non-profit or for-profit (profit seeking) institution, which main purpose is 
to conduct educational, scientific, scientific and technological, methodological and innovative activity 
in accordance with the goals, objectives and volume of the IHE economic competence prescribed by 
law and IHE statute. 
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