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Abstract Fighting terrorism in any country in the world requires 
strict observance of the law. Investigation of criminal cases and 
their judicial examination relies on collected evidence. In Ukraine, 
the sources of evidence in a criminal trial are: testimony of a 
witness, documents, expert's report and material evidence. In the 
area of the antiterrorist operation the interrogation of a witness is 

very important. 
Therefore, in this article the author issues related to the preparation of a military prosecutor for 

the interrogation of a witness, interrogation during the investigation of the crime and consideration 
of a criminal case in court. 

Particular attention is paid to special attention is paid to ensuring the rights of a person during his 
interrogation as a witness, taking into account the combat and post-combat situation. 

Options are offered for the preparation and conduct of such procedural actions as interrogation. 
Keywords: human rights, witness rights, antiterrorist operation, interrogation, crime investigation, 
combat situation, witness safety. 
 
 
Introduction 

 
It will not be a mistake to point out that in all criminal proceedings without exception 

interrogation of a person is performed as an investigative procedure (procedural action). Testimony 
of the witness, the victim, the suspect, the accused, the expert is one of the four sources of evidence 
in the criminal process of Ukraine if received in the manner prescribed by law. 

 In criminal proceedings on war crimes, the general provisions of pre-trial investigation and 
judicial proceedings are applicable. At the same time, the subject of interrogation in such criminal 
proceedings has certain characteristics due to many objective factors. 

 
Basic material. Procedural guidance of pre-
trial investigations in criminal proceedings on 
war crimes is a complex of organizational and 
procedural measures for implementation by 
the military prosecutor of a constitutional 
function in criminal proceedings aimed at the 
fulfilment of the criminal proceedings specified 
in Article 2 of the Criminal Procedure Code of 
Ukraine (hereinafter – the CPC). A logical 
continuation of the prosecutor’s procedural 
activity in criminal proceedings is the 
implementation of another constitutional 
function of the prosecutor’s office - the 
maintenance of a public prosecution, which 
lies in bringing prosecution to the court in 

order to ensure the criminal liability of the 
person who committed the criminal offense1. 

Military prosecutors are subject to 
procedural guidance for pre-trial inves-
tigations of criminal offenses stipulated by the 
Art. 402-421, 423-435 of the Criminal Code of 
Ukraine (war crimes) as well as those 
committed by servicemen of law-enforcement 
bodies and other persons specified in the 
par.4 of the Art. 216 of the CPC of Ukraine 

1Turkot M.S. Features of maintaining a public 
prosecution in criminal proceedings on military 
service crimes // Bulletin of the National 
Prosecution Academy of Ukraine. – 2013 – 2 – 
P. 64-68. 
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(jurisdiction) serving and / or working in the 
relevant state bodies or institutions. At the 
same time, in case of committing a crime, the 
military prosecutor whose post is specified in 
par. 1-4; 5-11 of part 1 of the Art. 216 of the 
CPC of Ukraine, officers serviceman of the 
high rank of the Armed Forces of Ukraine or 
another military formation of Ukraine as well 
as the crime stipulated by the Art. 410 of the 
Criminal Code of Ukraine, a pre-trial 
investigation is carried out by detectives of 
the National Anti-Corruption Bureau of 
Ukraine and procedural guidance to the pre-
trial investigation by prosecutors of the 
Specialized Anti-Corruption Prosecutor’s 
Office. 

The military formations in Ukraine are the 
Armed Forces of Ukraine, the National Guard 
of Ukraine, the Security Service of Ukraine, 
the State Border Guard Service of Ukraine, 
the Department of State Protection of Ukraine, 
the Foreign Intelligence Service of Ukraine, 
Military Service of the Law Enforcement in the 
Armed Forces of Ukraine, State Special 
Transport Service of the Ministry of 
Infrastructure of Ukraine, State Service for 
Special Communications and Information 
Protection of Ukraine, etc. 

Adoption of the new Criminal Procedure 
Code of Ukraine and the Law of Ukraine “On 
amendments to some legislative acts in 
connection with the adoption of the Criminal 
Procedure Code of Ukraine2” led to liquidation 
of such military formation as a military 
prosecutor’s office in the composition of 
prosecution authorities of Ukraine. In 2013, 
specialized military prosecutors were 
established on the military base, which 
maintained supervision over adherence to 
laws in the military sphere. The Law of 
Ukraine of 14.08.2014 “On Amendments to 
the Law of Ukraine on the Prosecutor’s Office 
“regarding establishment of military 
prosecutors3”, activity of military prosecutors 
was restored. The Institute of Military 

2 On amendments to certain legislative acts in 
connection with the adoption of the Criminal 
Procedure Code [Text]: Law of Ukraine: official 
text as of July 2, 2015 / Official web site of the 
Verkhovna Rada of Ukraine [Electronic resource]. 
– Access mode: http://zakon.www.rada.gov.ua/ 

3 On Amendments to the Law of Ukraine “On the 
Prosecutor’s Office” regarding establishment of 
military prosecutors [Text]: Law of Ukraine: 
official text as of August, 14, 2014 / Official web 
site of the Verkhovna Rada of Ukraine [Electronic 
resource]. – Access mode: 
http://zakon.www.rada.gov.ua/ 

Prosecutors and the Law of Ukraine “On 
Prosecutor’s Office” as of October 14, 2014, 
according to which the military prosecutor’s 
offices are part of the prosecution authorities 
of Ukraine, are preserved. This decision is due 
to many factors, especially the need to ensure 
military security of Ukraine, supervising the 
observance of laws by military formations, 
military law enforcement agencies and 
intelligence agencies of Ukraine, which are 
formed by soldiers4. 

Peculiarities of procedural guidance 
conduction to pre-trial investigation in criminal 
proceedings on war crimes are stipulated by: 
a) criminal-law structure of the crimes of this 
category; b) presence of competition of 
general and special norms, which is typical for 
war crimes; c) peculiarities of generic and 
direct objects of these crimes; d) presence of 
a special subject of war crimes – a serviceman 
(a military man, a reservist during the 
passage of charges) and in the case of 
committing a military service crime – a 
military official; e) the specifics of the subject 
of evidence in criminal proceedings for war 
crimes; e) a feature of forensic examinations 
which are appointed during the pre-trial 
investigation and judicial review of criminal 
proceedings for crimes in this category; g) the 
necessity of conducting secret investigatory 
(search) actions during pre-trial investigation 
of criminal proceedings on certain war crimes; 
c) the need for simultaneous application of 
several means of criminal proceedings in such 
criminal proceedings (such as home arrest as 
a preventive measure and removal from 
office); i) the absence of a single investigative 
and judicial practice for the application of 
administrative, criminal, criminal procedural 
law of Ukraine5.  

Evidence is the information provided orally or 
in writing during the interrogation of a suspect, 
accused, witness, victim, expert on the 
circumstances known to him in a criminal 

4 Problems of criminal-legal qualification: teaching 
methods. / M.H. Armanov, O.O. Knizhenko, N.M. 
Yarmish and others. - K.:, National Prosecution 
Academy of Ukraine, 2017. - 392 p. 

5 Turkot M.S. Statement of the witness as a source 
of evidence in criminal proceedings regarding 
crimes committed in the area of the ATO / M.S. 
Turkot // Peculiarities of procedural evidence in 
criminal proceedings about crimes committed in 
temporarily occupied territories: Materials  of the 
Round Table (3 of November 2017). – K.: National 
Prosecution Academy of Ukraine, 2018. – 124 p. – 
p.104-108; 
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proceeding that are relevant to this criminal 
proceeding (par. 1 of the Article 95 of the CPC). 

Under the general rule, a person should 
only testify to the facts perceived personally, 
except in the cases provided for by the Code 
(par. 5, Article 95 of the CPC). Such cases 
include, in particular, testimony from other 
people’s words, requirements for admissibility 
stipulated in the Art. 97 of the CPC. Witness 
testimony is the most common source of 
evidence in criminal proceedings. 

Definition of the concept of “witness” is 
contained in par.1 of Art. 65 of the CPC. 
Similarly, as witnesses to the conduct of the 
investigative (investigative) action during the 
trial, interrogators can be questioned (par. 7 of 
the Article 223 of the CPC), persons who 
conducted secret investigation (investigative) 
actions or were involved in their conduct (par. 2 
of the Art. 256 of the CPC), and persons whose 
actions or contacts were the subject of such 
actions (par. 3 of the Article 256 of the CPC). 

Collection of evidence (including estab-
lishment of a person witnessing a criminal 
offense) is carried out not only by the 
prosecution party, but also by the party of 
protection and the victim (par. 2 of clause 4 of 
the Article 42, par. 4 of the Article 46, par. 1 
of the Article 93 of the CPC of Ukraine). 

At the same time, unlike an investigator or 
prosecutor, the defence is not entitled to 
conduct a witness examination during a pre-trial 
investigation and to make any procedural 
documents (for example the interrogation 
protocol, the simultaneous interrogation of two 
or more persons, an investigator’s experiment 
etc.). Under par. 8 of the Article 95 of the 
Criminal Procedural Code of Ukraine, the parties 
to the criminal proceedings, the victim has the 
right to receive explanations from the 
participants of the criminal proceedings and 
other persons with their consent, which are not 
the source of evidence. In the absence of 
references to preliminary explanations of a 
witness to a lawyer, it will be difficult to convince 
the presiding judge that the examined person 
may know circumstances claimed for 
interrogation and the facts that are subject to 
proof in the course of criminal proceedings. On 
his behalf, the prosecutor may thoroughly object 
to satisfaction of this petition in the preparatory 
proceedings and propose to return to its 
decision in the process of studying evidence by 
the court6. 

6 Turkot M.S. Forensic examination: scientific and 
practical guide. Practical methods./ M.S. Turkot, 

The above mentioned is confirmed by 
examples from the practice of the European 
Court of Human Rights. In particular, in case 
of “Kraksy v. Italy” 34896/97 as of 5 
December 2002, the Court stated that Mr. 
Kraksy had not precisely indicated the 
circumstances in which that witness (defense) 
could testify, which led to the refusal of his 
subpoena7. 

Preparation of the military prosecutor for 
the interrogation of a witness in court 
proceedings begins much earlier than this 
procedural step. As a rule, the investigator 
(prosecutor) questions the vast majority of 
witnesses of the offense, as well as those who 
learned about these circumstances from other 
persons, during the pre-trial investigation. 

The exception make witnesses, which were 
not known about until the indictment was sent 
to the court or those who stated about their 
knowledge of the facts specified in the Art. 91 
and / or 96 of the CPC of Ukraine. At the same 
time, the law allows the prosecutor: a) to take 
part in interrogation of the witness by the 
investigator; b) interrogate him personally; c) 
conduct simultaneous examination of a witness 
and suspect, victim, other witness, etc. 

Possibility of a prosecutor’s presence 
during an investigative experiment 
(identification of a person, objects) other 
investigative actions, during which the 
possibility of giving evidence is provided, is 
not excluded. Most commonly, this testimony 
is consistent with previous evidence of a 
person and other evidence in the proceedings; 
sometimes – not agreed. That especially 
regards the witnesses who were questioned at 
the request of the defense. 

 At the same time, the prosecution is 
entrusted with the duty to ensure the 
presence of witnesses during the trial to 
exercise the right of the defense party to 
interrogate in front of an independent and 
impartial tribunal. This requirement follows 
from the provisions of subparagraph “d”, par. 
3 of the Art. 6 of the European Convention for 
the Protection of Human Rights and 
Fundamental Freedoms of 04.11.19508 and 

.V. Yeni, H.O. Hanova, L.B. Kovalenko, V.V. 
Koziy et al.; as revised by I.I. Prysiazhniuk. – K.: 
National Academy of Prosecutors of Ukraine, 
2017. – 174 p. 

7 Jeremy McBride. European Convention on Human 
Rights and Criminal Procedure. – K.: « . . .», 
2010. – P.279–280. 

8 Convention for the Protection of Human Rights and 
Fundamental Freedoms: Official text: (with 
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par. 5 of part 2 of the Art. 87 of the CPC of 
Ukraine (Inadmissibility of evidence obtained 
as a result of a significant violation of human 
rights and freedoms). The fact that the 
prosecution party is obliged to prove the guilt 
of an individual beyond reasonable doubt is 
referred to in the par. 2 of the Art. 17 of the 
CPC of Ukraine. 

The concept “beyond reasonable doubt” is 
explained in the judgment of the European 
Court of Human Rights in the case of “Korobov 
v. Ukraine” of July 21, 2011, No. 39598/039.  

According to the content of this 
interpretation, every evidence during its 
assessment may have some doubts, but if 
these are within the reasonable limits, it may 
be possible to adopt a judgement of 
conviction. The very “beyond reasonable 
doubt” situation arises when assessing the 
evidence that the existence of doubts is not 
consistent with the standard of proof. In cases 
of “John Murray v. The United Kingdom”, 
18731/91 as of February 8, 1996, “Falck v. 
The Netherlands”, 66273/01, as of October 
19, 2004; “Capo v. Belgium” 42914/98 of 13 
January 200510, the European Court of Human 
Rights has pointed out that the shifting of the 
burden of proof in one way or another on the 
side of defense is a violation of the 
presumption of innocence of a person. In the 
case “Zhukovsky v. Ukraine” (No. 31240/03) 
as of March 3, 201111, the applicant was 
convicted of a particularly grave crime on the 
basis of witness testimony, none of whom was 
present during the trial of a criminal case in 
Ukraine. The court did not hear the testimony 
of these witnesses directly, and the accused 
had no opportunity for their cross-
examination. 

According to the Article 1 of the Law of 
Ukraine “On the fight against terrorism12”, an 

amendments and additions introduced by the 
protocol No. 11 as of May 11, 1994, with the 
protocol No. 14 as of May 13, 2004): [Electronic 
resource]. - Mode of access: 
http://zakon.rada.gov.ua 

9 Case of Korobov v. Ukraine: decision of the 
European Court of Human Rights: [Electronic 
resource]. - Mode of access: 
http://zakon2.rada.gov.ua/laws/show/974_790 

10Mc Bride J. European Convention on Human Rights 
and Criminal Procedure. - K .: “K.I.C.”, 2010. - P. 
272-274. 

11 Case “Zhukovsky v. Ukraine”: decision of the 
European Court of Human Rights: [Electronic 
resource]. - Mode of access: 
http://zakon5.rada.gov.ua/laws/show/974_714  

12 On the fight against terrorism [Text]: The law of 
Ukraine: official text: as of 06 April 2017 / Official 
website of the Verkhovna Rada of Ukraine 

antiterrorist operation (hereinafter – ATO) is a 
complex of coordinated special measures 
aimed at preventing, preventing and stopping 
terrorist activity, releasing hostages, ensuring 
public safety, neutralizing terrorists, and 
minimizing the consequences of terrorist 
activities. 

The official beginning of the anti-terrorist 
operation is April 14, 2014, when Acting 
President O.V. Turchinov signed a decree on 
ATO. The following day, a decree “On urgent 
measures to overcome the terrorist threat and 
preserve the territorial integrity of Ukraine” 
was signed. 

The following day, a decree “On urgent 
measures to overcome the terrorist threat and 
preserve the territorial integrity of Ukraine” 
was signed. According to the decree of the 
President of Ukraine 116 dated April 30, 
2018, the format of the antiterrorist operation 
has been changed. Currently, the operation of 
united forces in the Donetsk and Luhansk 
Regions is headed by the military command. 

With the Law of Ukraine “On Approval of 
the Decree of the President of Ukraine “On the 
Introduction of Military Status in Ukraine”  
2630-VIII of November 26, 2018, in Ukraine 
was introduced a military status for a period 
of 30 days: from 14.00 to 26 November 2018 
to 14.00 December 26, 2018. 

Military regime extends to Vinnytsia, 
Luhansk, Mykolaiv, Odesa, Sumy, Kharkiv, 
Chernihiv, Donetsk, Zaporizhzhia, Kherson 
Oblasts and inland waters of the Azov-Kerch 
water area. 

According to the Law of Ukraine “On the 
Legal Status of Military Regime”, the military 
status is a special legal regime introduced in 
Ukraine or in its separate areas in the event of 
armed aggression or assault, the danger of 
Ukraine's state independence and its territorial 
integrity. 

This regime provides for the authorities, 
military command and local self-government 
bodies the powers necessary to prevent the 
threat and ensure national security, as well as 
to temporarily restrict constitutional rights and 
freedoms, rights and legitimate interests of 
legal entities, as stipulated by the law. 

In conditions of ATO (operation of united 
forces) interrogation of a person can occur 
both at the place of commission of a criminal 
offense, just outside of it. In the first case, we 

[Electronic resource]. - Mode of access: 
http://zakon.www.rada.gov.ua/ 
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deal with interrogation at the scene of crime, 
in the second - a pre-planned interrogation of 
the person. The benefits of interrogation of 
the first type are that the witness is under the 
influence of the event he witnessed and gives 
sufficiently detailed evidence. 

However, during an interrogation near the 
site of the crime, the investigator is not able 
to prepare for this investigative action, which 
may lead to the omission of important 
circumstances, the absence of which will 
subsequently affect the validity of the version. 

During the interrogation, which takes place 
after a certain period of time, the investigator 
relies on the results of the review of the place 
of the event; he assigned a certain amount of 
expertise; other materials relevant for criminal 
proceedings are received. Having prepared for 
interrogation, the investigator more tactfully 
lays questions to the witness-eyewitness. At 
the same time, due to some time for the 
testimony, the witness may miss the 
important details of the investigator, or 
consider them to be not worthy of attention. 

In the event that the investigator decides 
to examine an eyewitness immediately, he / 
she prevents the following possible risks: a) 
regarding the probable loss of a known 
witness in relation to the circumstances of the 
commission of the crime; b) from the loss of 
other information relevant for the criminal 
proceedings. The above mentioned in full may 
also be applied to a witness who is not an 
eyewitness of the event but informs the 
information referred to in the Art. 96 of the 
CPC of Ukraine. 

It is necessary to take into account the fact 
that at the incident scene, in the context of 
the anti-terrorism operation, there may be 
persons who have no relation to the 
commitment of a criminal offense. Moreover, 
these persons with a high degree of 
probability could have arrived at the place of 
the crime already after its commission in 
connection with the performance of official 
duties. 

In particular, they can be witnesses who 
first came to the scene (as police officers, 
rescue units, medical workers, as well as 
citizens who provided first aid to victims or 
assisted rescue teams). 

In a combat situation, the life and health of 
military personnel, employees of the 
prosecutor’s office, the National Police are 
endangered. Therefore, in our opinion, it is 
advisable to change the provisions of the Art. 

23 of the CPC of Ukraine “Immediate 
investigation of testimony, things and 
documents”, indicating the possibility of 
recognizing evidence that was not subject to 
direct judicial investigation, but contained in 
interrogation protocols of a person who, due 
to death, illness, other valid reasons, can’t 
appear in court. This way it will be possible to 
solve a number of problems that arise when 
the investigator (prosecutor) questioned a 
witness, but later he did not appear in court, 
for example, because of death, being in the 
surroundings, captivity, hospitalization in 
unconscious condition, etc. The author has 
drawn attention to these issues before13. 

At present, territorial and military 
prosecutors actively use the procedural right 
to question a witness in accordance with the 
Art. 225 of the CPC of Ukraine (interrogating a 
witness victim during a pre-trial investigation 
in a court session). It is necessary to 
distinguish conditions and grounds for 
conducting the procedural action of this type.  

In determining the conditions for 
questioning a witness or a victim during a pre-
trial investigation in a court session, the 
legislator refers to the existence of 
exceptional cases. Their list is given in the Art. 
225 of the CPC of Ukraine: a) danger to life 
and health of a witness or victim; b) severe 
illness of a witness or victim; c) presence of 
other circumstances that may make it 
impossible for them to appear in court; 
d) presence of other circumstances that may 
affect the completeness or reliability of 
testimony of the witness or the victim. 

The reason for interrogation of these 
persons in accordance with the Art. 225 of the 
CPC of Ukraine is the satisfaction of the 
investigating judge of the petition of the party 
to the criminal proceedings to conduct an 
interrogation of this kind.  

The use of security measures for service 
men in criminal proceedings on war crimes is 
carried out in accordance with the procedure 
provided by the Law of Ukraine “On ensuring 
the safety of persons involved in criminal 
proceedings”. At the same time, the 
application of security measures to a witness, 
a victim or a suspect in the course of military 

13 Turkot M.S., Hanova H.O. Problems of Pre-trial 
Investigation in the Area of Anti-Terrorist 
Operation / M.S. Turkot, H.O. Hanova // Bulletin 
of the Prosecutor’s Office - 2014. - No. 12. - P. 
11-20; 
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service has its own peculiarities. The 
algorithm of security measures directly 
depends on the category of criminal 
proceedings, the degree of risks (threats) to a 
serviceman, the specificity of the military 
formation in which the serviceman serves. In 
particular, it is necessary to take into account 
the category of military personnel assigned to 
a person who needs state protection in a 
criminal proceeding. Particular attention 
should be paid to national servicemen, since 
they are deprived of the right to free 
movement both on the territory of the military 
unit and outside its borders. These individuals 

are constantly in a soldier’s environment, 
where it is very difficult to conceal the fact of 
communication with an outsider who has an 
investigator or prosecutor for the military unit. 
Sometimes it is impossible to transfer a 
serviceman who is ready to testify against a 
suspect in a court to another military unit. 
Therefore, the investigator, the prosecutor 
must carefully consider and apply a series of 
measures, including security measures against 
the witness, the victim, the suspect, which 
allow the latter to avoid unlawful influence on 
the part of the other party to criminal 
proceedings. 

 
 

Conclusions 

 
Preparation of a military prosecutor for questioning a witness in criminal proceedings on military 

criminal offenses can’t be limited to solving only those issues referred to in the article. In each case, 
the military lawyer has to acquire a personal, related to the resolution of the relevant controversial 
situation, experience. At the same time, observance of general rules of preparation for interrogation 
and its conduction, multiplied by personal experience, will allow to avoid abusive errors connected 
with violation of rights of the person during the pre-trial investigation and in court. 
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