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Analysis of recent research and publications. 
Among Ukrainian scientists, the issues of 
staffi  ng the prosecution authorities of Ukraine 
and the experience of other countries in 
this were stu died by O. Dolhyi, I. Koziakov, 
O. Lytvak, I. Nazarov, Yu. Polyanskyi, 
A. Pronevych, O. Tolochko and others.

The purpose of the article is to provide 
a theoretical understanding of the optimal 
organizational and legal characteristics of a 
modern legal structure for the formation of 
a high-quality prosecutor corps in Ukraine. In 
this context, new institutional mechanisms for 
the formation of this corps are considered as 
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Abstract. It was formulated six main institutional drawbacks in the construction of a system for the 
formation of the prosecutor’s corps in Ukraine, requiring a legislative solution: the dependence of the 
Prosecutor General on political bodies; absence of the majority of prosecutors elected by their colleagues 
as part of the quali cation-disciplinary commission of prosecutors; the lack of a regular assessment of 
the performance of offi  cial duties by prosecutors on the basis of pre-established and objective criteria, 
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Problem statement

Although the relationship between the prosecution corps and the effectiveness of the fight against 
crime seems obvious, solving this problem is not an easy task. Today, the focus for identifying individual 
correlations in this relationship is significantly shifted from the statistical indicators of the state of crime 
and the work of prosecutors in coordinating the counteraction of crime towards the formation of a 
high-quality prosecutorial corps and ensuring proper working conditions for a particular prosecutor. 
It is the quality and working conditions of the prosecutor that is the cornerstone on which the whole 
mechanism of the further influence of the prosecutor’s corps on the state of counteraction to crime in 
the state is built.
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one of the factors for improving the impact of 
prosecutors on the effectiveness of countering 
crime.

Presentation of the main research material. 
According to F. Fukuyama, “public sector 
organizations provide primarily services, and 
service sector productivity is extremely difficult 
to measure and evaluate. It is difficult to monitor 
and report in private sector organizations, but 
at least there is a profit criterion, while there is 
almost no specific assessment of the product 
in the public sector. Since the latter cannot be 
accurately measured, then ultimately there 
can be no formal mechanism for ensuring 
transparency and accountability” [1].

The foregoing demonstrates that it 
is impossible to assess the quality of the 
prosecution corps and the effectiveness of 
its activity as a whole, as well as of any other 
corps of public servants. The main problem with 
this is that the assessment can not be given 
for specific periods of time, and only public 
opinion is the measure. Moreover, it is difficult 
to separately evaluate the effectiveness of the 
work of the prosecutor’s office alone, not in the 
context of the work of the entire justice system 
and law enforcement agencies, because for 
the society the “end product” of this activity 
of the state is a feeling of legal security from 
criminal encroachments authorities in the fight 
against crime on the other. The definition of 
who in this system is the “weak link” and for 
whatever reason, is mainly based on subjective 
impressions. Even experts who conduct 
research in this field have different opinions on 
this issue.

A narrow list of tasks that are solved thanks 
to existing methodologies for evaluating the 
effectiveness of the work of prosecutors as 
a whole is recognized by Ukraine’s European 
partners, noting that this process has limited 
goals, namely, to improve resource management 
and assist in the allocation of funds [2].

So, although the relationship between the 
prosecution corps and the effectiveness of anti-
crime seems obvious, but solving this problem is 
not an easy task. Today, the focus for identifying 
individual correlations in this relationship 
is significantly shifted from the statistical 
indicators of the state of crime and the work of 
prosecutors in coordinating the counteraction 

of crime towards the formation of a high-
quality prosecutorial corps and ensuring proper 
working conditions for a particular prosecutor. 
It is the quality and working conditions of the 
prosecutor that is the cornerstone on which the 
entire mechanism of the further influence of the 
prosecution corps on the state of counteraction 
to crime in the state is built.

The formation of the prosecution corps in 
accordance with European standards complies 
with the foreign policy course of Ukraine 
for entering the European legal space and 
fulfilling the criteria to be met by the candidate 
countries for accession to the European Union 
(Copenhagen criteria) [3].

One of the stages of the implementation of 
this course was the publication of the Decree 
of the President of Ukraine of May 20, 2015 
No. 276/2015, which approved the Strategy for 
reforming the judicial system, legal proceedings 
and related legal institutions for 2015–2020 [4].

The strategy proceeds from the fact that 
in Ukraine there is a problem of insufficient 
level of functional independence and the 
virtues of prosecutors, there is a need for more 
developed tools for performance management, 
much more stringent ethical requirements and 
disciplinary rules for prosecutors. By addressing 
the problem is to achieve a balance between 
independence, authority, responsibility and 
effectiveness of the prosecutor’s office, 
including through changes to the management 
of the prosecution system, appointment 
procedures, performance management and 
professional and continuous training systems.

The further work led to the adoption on 
June 2, 2016 by the Verkhovna Rada of Ukraine 
of the Law of Ukraine “On Amendments to the 
Constitution of Ukraine (on Justice)” [5], which 
entered into force on September 30, 2016. This 
Law defines not only the new constitutional and 
legal status of the prosecutor’s office, but also 
constitutional foundations were laid for solving 
a number of important issues on the formation 
of the prosecution corps on principles that 
comply with European standards in this field and 
the status of prosecutors as representatives of 
the justice system.

According to Article 131 of the Constitution of 
Ukraine [6], in the justice system, in accordance 
with the law, bodies and institutions must 
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be established to ensure the selection of 
prosecutors, their training, evaluation, and 
consideration of cases for their disciplinary 
responsibility.

At the same time, it should be noted that the 
current Law of Ukraine “On the Prosecutor’s 
Office” [7] (Law), which was adopted in October 
2014, although received at one time positive 
feedback from leading European institutions 
that assist Ukraine in legal reforms [8], but still 
not aligned with constitutional amendments.

The analysis of the norms of the Law allows 
to conclude that they provide for the existence 
of three types of subjects of administration 
of the prosecution system (synonyms – 
management, administration, management). 
The first is the traditional one, represented 
by prosecutors who occupy administrative 
posts, and personifies the hierarchy of the 
prosecution system. The activity of this group 
of managers is primarily aimed at fulfilling the 
functions of the prosecutor’s office. The second 
is represented by the bodies of the procurator 
self-government and personifies democratic 
self-governing principles of governance. The 
activity is aimed at solving internal issues of 
the prosecutor’s office activities The third is 
represented by the prosecutors qualification 
and disciplinary commission (hereinafter 
referred to as the Commission). Its functions 
are part of those functions that must be 
performed by the judicial system authorities, 
referred to in the above art. 131 of the 
Constitution. These functions were previously 
performed by the first of the indicated group of 
administrative subjects, the consequence of a 
significant limitation of such guarantees of the 
prosecutor’s activities, as his independence, 
and the principle of transparency in the 
activities of the prosecutor’s office. Therefore, 
a separate body of the prosecutor’s office 
was created with special competence in the 
formation of the prosecutor’s corps – the 
Commission.

The last two groups of subjects are also 
new elements of the mechanism of checks and 
balances, as the main means in the rule of law to 
prevent excessive concentration of power and 
abuse of it, which for a rather long historical 
period was characteristic of the activities of the 
Ukrainian prosecutor’s office.

In total (but not fully), the current model 
of the formation of the prosecutor’s corps 
complies with European standards [9], thanks to 
the transfer of most of the career prosecutors’ 
issues to the competence of the Prosecutors 
Council of Ukraine and the Commission. For this 
purpose, the European practices of creating 
special institutional mechanisms to ensure the 
functional independence of prosecutors are 
taken as examples.

Institutions of a similar legal nature are 
created in many European countries, which 
include the High Offi  ce of Public Prosecutor of 
Albania, the National Council of the Prosecutor’s 
Offi  ce of Poland, the State Procurator’s Council 
in Serbia, Croatia and Slovenia, the High Council 
of Prosecutors of Moldova and Portugal, the 
Prosecutor’s Council of Georgia and Spain, and 
also the Council of the Prosecutor Generals of 
the Netherlands.

At the same time, the most important novelty 
for the Ukrainian prosecutor’s offi  ce was that 
the powers to establish the bodies responsible 
for the formation of the prosecutor’s corps were 
received by the prosecutors themselves through 
the bodies of the prosecutor’s self-government. 
Such a mechanism is currently essential to 
avoid attempts to exert political in uence on 
the activity of prosecutors, which is a serious 
problem for Ukraine and served as a reason for 
the low effi  ciency of the work of prosecutors 
on combating corruption, especially at higher 
levels of state power. Prosecutors’ career will 
continue to depend not on the Prosecutor 
General, but on the appointment and dismissal 
of which political mechanisms are preserved, 
and on bodies formed on a non-political basis.

Thus, the Council of Prosecutors of Ukraine 
consists of thirteen members, of which eleven 
prosecutors appoint an all-Ukrainian conference 
of prosecutors, and two – a congress of 
representatives of legal higher educational 
institutions and scienti c institutions. Only 
on the advice of the Council of Prosecutors of 
Ukraine, the Prosecutor General has the right 
to appoint or dismiss prosecutors who occupy 
the most in uential administrative posts in the 
prosecutor’s offi  ce, such as Deputy Prosecutor 
Generals, heads of regional prosecutors and 
their deputies, heads of local public prosecutors. 
At the same time, the Prosecutor General has 
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the right to reject the recommendations of the 
Council.

As part of the Commission, only  ve 
out of eleven members are prosecutors 
appointed by the All-Ukrainian Conference of 
Prosecutors. Two other persons (scientists) 
appoint a congress of representatives of 
higher educational institutions and scienti c 
institutions; one person (lawyer) appoints 
a congress of lawyers of Ukraine; three 
persons are appointed by the Commissioner 
of the Verkhovna Rada of Ukraine on Human 
Rights in consultation with the Verkhovna 
Rada of Ukraine Committee, whose authority 
includes the organization and activities of the 
prosecutor’s offi  ce. The minority of prosecutors 
in the Commission was due to fears of closure 
of the prosecution system.

The powers of the Commission include 
determining the level of professional training 
of persons who have expressed their intention 
to take the post of prosecutor, and resolving 
issues of disciplinary liability, transferring and 
dismissing prosecutors from post. In addition, 
in case of dismissal of the Prosecutor General by 
administrative post by the President of Ukraine 
or termination of his powers in an administrative 
position as a result of the Verkhovna Rada 
of Ukraine expressing no con dence in the 
Prosecutor General, the President of Ukraine 
or the Verkhovna Rada of Ukraine, respectively, 
will obtain from the Commission an opinion on 
the performance of professional duties by the 
Prosecutor General.

Regarding this, attention should be drawn 
to the Report on the results of the 4th round 
of evaluation of corruption prevention among 
MPs, judges and prosecutors in Ukraine, 
compiled by experts of such a body of the 
Council of Europe as the Group of States against 
Corruption (GRECO) and approved by the  17 –23 
of June, 2017 [10].

First, GRECO is concerned at the fact (p. 209 
of the Report) that the dependence of the 
Prosecutor General on political authorities may 
jeopardize the independence of the prosecutor’s 
offi  ce and recommends that due consideration 
be given to reviewing the appointment and 
dismissal of the Prosecutor General in order to 
make this process more durable to the political 
in uence and more focused on objective 

criteria of professional qualities of candidates 
(the Venice Commission also notes) [11].

Secondly, GRECO is concerned (p. 216 of the 
Report) that current legislation does not ensure 
that most of the seats in the Commission 
will have prosecutors. This distinguishes the 
situation in Ukraine practically from all the 
GRECO states that have formed similar bodies. 
Ensuring that most of the public prosecutors in 
the Commission are selected by their colleagues 
is an appropriate measure that will help them to 
fully defend their legitimacy and credibility, and 
to strengthen their role as the guarantor of the 
independence and autonomy of prosecutors. 
As a result, GRECO recommends that changes 
be made to the provisions on the composition 
of the Commission to ensure that most of the 
seats are held by prosecutors chosen by their 
colleagues.

Thirdly, GRECO drew attention (p. 228 of 
the Report) to the fact that in Ukraine there 
is still no statutory regular assessment of the 
performance of offi  cial duties of prosecutors 
on the basis of pre-established and objective 
criteria, while ensuring that prosecutors have 
suffi  cient opportunities to participate in the 
evaluation process. The establishment of formal 
mechanisms for assessing the performance of 
offi  cial duties will not only ensure the possibility 
of proper monitoring and evaluation of the 
work of prosecutors, but will also contribute 
to the creation of a more objective and 
transparent mechanism for promotion, free 
of any inadequate in uence. In the context of 
Ukraine, this is especially important given the 
frequent allegations of political interference 
and the low level of public con dence in the 
prosecutor’s offi  ce. Regular assessments of the 
performance of offi  cial duties in the prosecutor’s 
offi  ce should provide guarantees of procedural 
justice, allowing prosecutors to express their 
views on their assessment. Such assessments 
will, of course, have a positive eff ect on the 
quality of the promotion process. In this regard, 
GRECO also recommends the introduction of 
more detailed regulation on the promotion / 
career advancement of prosecutors in order to 
ensure uniform, transparent procedures based 
on clear and objective criteria, in particular the 
candidate’s prior achievements, and to ensure 
that any decisions on raising / raising growth 
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were substantiated and could be challenged 
(p. 223 of the Report).

Fourthly, with regard to the implementation 
of the Commission’s responsibility for addressing 
the disciplinary liability of prosecutors, GRECO 
drew attention to the need to provide more clear 
wording of disciplinary off enses concerning the 
behavior of prosecutors and their compliance 
with ethical standards; to expand the list of 
available disciplinary penalties in order to 
increase their proportionality and eff ectiveness; 
to increase the limitation period of prosecuting 
prosecutors to disciplinary liability, which is 
now only one year.

In our opinion, this list of problems with 
formation of the prosecutor’s corps in Ukraine, 
which are mentioned in GRECO, should be 
supplemented by two others.

The  rst concerns the selection of 
prosecutors.

Although the Council of Europe member 
states have diff erent legislative arrangements 
for the selection of prosecutors, most of them 
have some common features that are absent 
in the Ukrainian selection system, which 
signi cantly reduces its eff ectiveness, namely:

1. A non-diff erentiated approach to 
candidates for a post of prosecutor, depending 
on the experience (work experience) of work 
in the  eld of law in determining the length of 
special training, on the one hand, and unequal 
conditions for access to the profession of 
prosecutor when appointing to positions in 
local and specialized prosecutors, on the other 
hand.

2. Lack of the opportunity to obtain the 
relevant experience (experience) in the  eld 
of law, which is required as a mandatory 
quali cation for appointment by the prosecutor 
of the local prosecutor’s offi  ce, directly in the 
prosecutor’s offi  ce.

3. Preparation of the qualifying examination 
for candidates for the positions of prosecutors of 
the local prosecutor’s offi  ce and determination 
of their place in the rating for  lling vacant 
positions before the start of special training, 
and not after its completion.

4. The lack of norms in the legislation 
implementing the “competent” approach to 
the selection of prosecutors is determined by 
the bodies that should develop and approve 
pro les of prosecutors’ offi  ces, in particular, the 
pro le of the offi  ce of the prosecutor of the local 
prosecutor as the basis for,  rstly: the formation 
of mutual expectations between the candidate 
for the vacancy and future employer – the 
prosecutor’s offi  ce, as well as an understanding 
of the needs of the latter from the Commission; 
and secondly, the development of a qualifying 
examination program, a plan and a special 
training program and the corresponding 
assessment methods.

The second problem concerns the 
institutional dependence of the prosecutorial 
authorities and the Commission on the 
leadership of the prosecutor’s offi  ces, 
which raises doubts both from the public 
and prosecutors about the functional 
independence of these bodies. Thus, the 
legislation for the Council of Prosecutors of 
Ukraine and the Commission does not provide 
for the possibility of their in uence on solving 
issues related to the  nancing of their activities, 
the availability of separate premises, their own 
auxiliary staff . All these issues are solved by the 
General Prosecutor’s Offi  ce of Ukraine. The 
members of the Prosecutor’s Offi  ce in Ukraine 
are ordinary prosecutors who carry out their 
duties on a voluntary basis. Members of the 
Commission, albeit working on a permanent 
basis, however, determine and pay the wages 
of the General Prosecutor’s Offi  ce of Ukraine.

In our opinion, the ways of solving all these problems are to amend the current legislation of 
Ukraine. Since the positive eff ect of improving staffi  ng is always remote in time, the delay in legislative 
changes to improve the quality of the prosecutor’s corps can also be considered a negative factor in 
the eff ectiveness of counteraction to crime.

Conclusions



European Science Journal of the National Prosecution Academy of Ukraine

European Science 6/2018 79

Special issue of “Journal of the National Prosecution Academy of Ukraine” 4/1(57)’2018

65European Science

were substantiated and could be challenged 
(p. 223 of the Report).

Fourthly, with regard to the implementation 
of the Commission’s responsibility for addressing 
the disciplinary liability of prosecutors, GRECO 
drew attention to the need to provide more clear 
wording of disciplinary off enses concerning the 
behavior of prosecutors and their compliance 
with ethical standards; to expand the list of 
available disciplinary penalties in order to 
increase their proportionality and eff ectiveness; 
to increase the limitation period of prosecuting 
prosecutors to disciplinary liability, which is 
now only one year.

In our opinion, this list of problems with 
formation of the prosecutor’s corps in Ukraine, 
which are mentioned in GRECO, should be 
supplemented by two others.

The  rst concerns the selection of 
prosecutors.

Although the Council of Europe member 
states have diff erent legislative arrangements 
for the selection of prosecutors, most of them 
have some common features that are absent 
in the Ukrainian selection system, which 
signi cantly reduces its eff ectiveness, namely:

1. A non-diff erentiated approach to 
candidates for a post of prosecutor, depending 
on the experience (work experience) of work 
in the  eld of law in determining the length of 
special training, on the one hand, and unequal 
conditions for access to the profession of 
prosecutor when appointing to positions in 
local and specialized prosecutors, on the other 
hand.

2. Lack of the opportunity to obtain the 
relevant experience (experience) in the  eld 
of law, which is required as a mandatory 
quali cation for appointment by the prosecutor 
of the local prosecutor’s offi  ce, directly in the 
prosecutor’s offi  ce.

3. Preparation of the qualifying examination 
for candidates for the positions of prosecutors of 
the local prosecutor’s offi  ce and determination 
of their place in the rating for  lling vacant 
positions before the start of special training, 
and not after its completion.

4. The lack of norms in the legislation 
implementing the “competent” approach to 
the selection of prosecutors is determined by 
the bodies that should develop and approve 
pro les of prosecutors’ offi  ces, in particular, the 
pro le of the offi  ce of the prosecutor of the local 
prosecutor as the basis for,  rstly: the formation 
of mutual expectations between the candidate 
for the vacancy and future employer – the 
prosecutor’s offi  ce, as well as an understanding 
of the needs of the latter from the Commission; 
and secondly, the development of a qualifying 
examination program, a plan and a special 
training program and the corresponding 
assessment methods.

The second problem concerns the 
institutional dependence of the prosecutorial 
authorities and the Commission on the 
leadership of the prosecutor’s offi  ces, 
which raises doubts both from the public 
and prosecutors about the functional 
independence of these bodies. Thus, the 
legislation for the Council of Prosecutors of 
Ukraine and the Commission does not provide 
for the possibility of their in uence on solving 
issues related to the  nancing of their activities, 
the availability of separate premises, their own 
auxiliary staff . All these issues are solved by the 
General Prosecutor’s Offi  ce of Ukraine. The 
members of the Prosecutor’s Offi  ce in Ukraine 
are ordinary prosecutors who carry out their 
duties on a voluntary basis. Members of the 
Commission, albeit working on a permanent 
basis, however, determine and pay the wages 
of the General Prosecutor’s Offi  ce of Ukraine.

In our opinion, the ways of solving all these problems are to amend the current legislation of 
Ukraine. Since the positive eff ect of improving staffi  ng is always remote in time, the delay in legislative 
changes to improve the quality of the prosecutor’s corps can also be considered a negative factor in 
the eff ectiveness of counteraction to crime.

Conclusions

Special issue of “Journal of the National Prosecution Academy of Ukraine” 4/1(57)’2018

66 European Science

1. Frensis Fukujama. Sil’noe gosudarstvo: Upravlenie i mirovoj porjadok v HHІ veke. per. s angl. M.: 
AST; Hranitel’, 2006. 220 s. S. 100. 

2. Materials of the report of the experts involved in the Council of Europe Of ce in Ukraine, Dr. Idler 
Pechey and Miryan Visentin on “Council of Europe Standards for Assessing the Effectiveness 
of Public Prosecutors”, prepared within the framework of the Council of Europe Project “Further 
Support to the Reform of Criminal Justice in Ukraine”, which funded by the Government of Denmark, 
submitted for discussion on 30 March 2018 at the meeting of the working group of the General 
Prosecutor’s Of ce of Ukraine on the implementation of Section III of the Roadmap for the reform of 
the prosecutor’s of ce. 

3. Kopenhahenski kryterii chlenstva v Yevropeiskomu Soiuzi (dovidka). URL: http://mfa.gov.ua/ua/page/
open/id/774 

4. Pro Stratehiiu reformuvannia sudoustroiu, sudochynstva ta sumizhnykh pravovykh instytutiv na 
2015–2020 roky: Ukaz Prezydenta Ukrainy vid 20 travnia 2015 roku № 276/2015. O tsiinyi visnyk 
Prezydenta Ukrainy. 2015. № 13. S. 33. St. 864.

5. Pro vnesennia zmin do Konstytutsii Ukrainy (shchodo pravosuddia): Zakon Ukrainy vid 2 chervnia 
2016 roku № 1401-VIII. Vidomosti Verkhovnoi Rady. 2016. № 28. S. 7. St. 532.

6. Konstytutsiia Ukrainy: Zakon Ukrainy vid 28 chervnia 1996 roku № 254k/96-VR. Vidomosti Verkhovnoi 
Rady. 1996. № 30. St. 131.

7. Pro prokuraturu: Zakon Ukrainy vid 14 zhovtnia 2014 roku № 1697-VII. Vidomosti Verkhovnoi Rady 
Ukrainy. 2015. № 2–3. S. 54. St 12.

8. Komentari Heneralnoho dyrektoratu z prav liudyny ta verkhovenstva prava Rady Yevropy 
shchodo Zakonu Ukrainy “Pro prokuraturu” vid 14 zhovtnia 2014 roku. URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/ DisplayDCTMContent?documentId=0900001680245ffc 

9. Rekomendatsiia Rec (2000) 19 Komitetu Ministriv Rady Yevropy derzhavam-chlenam shchodo roli 
prokuratury v systemi kryminalnoho pravosuddia vid 6 zhovtnia 2000 roku. URL: https://wcd.coe.int.; 
Vysnovok № 9 Konsultatyvnoi rady yevropeiskykh prokuroriv “Kerivnyi dokument pro yevropeiski 
normy ta pryntsypy stosovno prokuroriv” vid 16–17 hrudnia 2014 roku. URL: http://www.coe.int/t/
dghl/cooperation/ccpe/opinions/default_en.asp 

10. Zvit za rezultatamy 4-ho raundu otsiniuvannia shchodo zapobihannia koruptsii sered narodnykh 
deputativ, suddiv ta prokuroriv Hrupy derzhav po borotbi z koruptsiieiu (GRECO), ukhvalenyi na 
76-mu plenarnomu zasidanni GRECO (Strasburh, 17–23 chervnia 2017 roku). URL: https://rm.coe.
int/grecoeval4rep-2016-9-p3-76-greco-19-23-2017-/1680737206 

11. Zvit Venetsianskoi komisii z Yevropeiskykh standartiv shchodo nezalezhnosti sudovoi systemy: 
chastyna II – Sluzhba obvynuvachennia. URL: http://pravo.org.ua/ les/zarub_zakon/zvit_V_2010.pdf 

References:


