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Abstract. The criminal procedure mechanism of such a special 
order of proceedings, which is in absentia, is considered. The 
 rst results of implementation of this concept are obtained. 
The statistical data have been studied, which con rms that 
the procedure of a special pre-trial investigation in Ukraine 
has actually worked and developed a stable state practice. The 
activities of the prosecutor aimed at persuading an investigating 

judge to carry out the speci ed type of proceedings are described. Objective information is provided on 
court decisions on receipt and refusal of the procedure (in absentia). Changes to the current criminal 
procedure law are off ered.

Keywords: prosecutor’s activity; investigator; motion; indictment; special pre-trial investigation 
(in absentia).

Analysis of recent research and 
publications. The issue of a special pre-trial 
investigation in absentia attracted the attention 
of many scholars, in particular: O. Baulin [1], 
M. Bortun [1], V. Halahan [2], O. Heselev [1], 
Yu. Sevruk [2], O. Shylo [2], A. Stolitnii [1],  
I. Tsiupryk [3] L. Udalova [2], and others. 
However, the issues related to the organization 

of the preparation of the investigation materials, 
the  ling of the motion, the dialectical processes 
of proving the necessity of the prosecutor to 
apply this institute of the criminal procedure, 
remain insuffi  ciently researched.

The purpose of the article is to characterize 
the results of the activities of the prosecutor 
during the implementation of a special 
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Problem statement

New approaches to reforming the criminal justice system of Ukraine led to signi cant changes in the 
criminal procedure law. Along with the existing forms of special procedures for criminal proceedings in 
the current Criminal Procedure Code of Ukraine (CPC of Ukraine), under the in uence of various factors, 
there are now completely new and unknown before special procedures, e.g. on the basis of agreements, 
special pre-trial investigation of criminal off enses, pre-trial investigation of criminal misdemeanors, 
special regime of pre-trial investigation under martial law, state of emergency or in the area of anti-
terrorist operation. Consequently, the procedure for a special pre-trial investigation in the absence of a 
suspect introduced by the current CPC of Ukraine is an unknown step. In view of the above, the logical 
question arises: whether the speci ed procedure of the proceedings will be eff ective, and whether it will 
guarantee the restoration of the violated rights and freedoms of the individual, as well as the interests 
of the state. To do this, it is necessary to investigate its legislative regulation, empirical results and the 
practical component of the activities of the prosecutor and its eff ectiveness in this direction. 
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procedure for a special investigation, analysis 
of legislative norms and statistical indicators for 
the possibility of improving this order.

Presentation of the main research material. 
In carrying out a special investigation, the 
Ukrainian prosecutor is the subject of a 
dialectical action, the engine that initiates 
criminal procedural activities in this direction. 
The indicated legal institute is the latest in 
criminal proceedings, since it arose in accordance 
with the Law of Ukraine of October 7, 2014 
“On Amendments to the Criminal and Criminal 
Procedure Codes of Ukraine Regarding the 
Inevitability of Punishment for Certain Crimes 
Against the Basics of National Security, Public 
Security and Corruption”, which supplemented 
the CPC of Ukraine with the chapter 241 “Special 
features of a special pre-trial investigation of 
criminal off enses”. Despite this, researchers, 
as well as prominent scholars, are interested in 
studying this issue [2; 4; 5]. 

The procedural institute of the special pre-
trial investigation is an integral part of in absentia 
criminal proceedings in Bulgaria, Denmark, 
Estonia, Lithuania, Germany, Romania, France, 
the Czech Republic, Switzerland and other 
countries whose experience has shown 
its expediency and compliance, subject to 
observance a certain procedure, European 
standards of human rights.

This mechanism is provided for by a number 
of international documents, in particular, 
verdicts in absentia are set forth in paragraph 
“f” of art. 1, part 2 of art. 9, arts. 21, 22, 23 and 
other articles of the European Convention 
on the International Validity of Criminal 
Judgments of 28 May 1970. Recommendation 
of the Committee of Ministers of the Council of 
Europe No. 6R (87) 18 of 17 September 1987 On 
the Simpli cation of Criminal Justice granted the 
courts of  rst instance of the Member States the 
right to consider cases and to rule in the absence 
of the accused, provided that s/he was properly 
informed of the date of the trial meeting and 
the right to legal or other representation.

The European Court of Human Rights has 
repeatedly considered the issue of the fairness 
of proceedings in the application of in absentia 
procedure in a number of cases (Somogyi v. Italy, 
Krombach v. France, Sejdovic v. Italy, Thomann 
v. Switzerland). Analyzing each particular 

situation, the court concluded that a fair trial 
could be conducted even in the absence of the 
accused [6].

If prior special investigation was possible 
only with regard to persons who are outside the 
state, now investigating judges give permission 
to conduct a special pre-trial investigation 
concerning persons who are in the temporarily 
occupied territory of Ukraine or in the area of 
anti-terrorist operation (ATO) [3].

Thus, according to art. 2971 of the CPC of 
Ukraine, a special pre-trial investigation (in 
absentia) is carried out in respect of one or 
more suspects in accordance with the general 
rules of the pre-trial investigation provided for 
by the CPC of Ukraine [7]. The special pre-trial 
investigation is carried out on the basis of the 
decision of the investigative judge in the criminal 
proceedings concerning crimes stipulated in 
arts. 109, 110, 1102, 111, 112, 113, 114, 1141, 115, 116, 
1181, parts 2–5 ст. 191 (in case of misuse of an 
offi  cial by his offi  cial position), arts. 209, 255–
258, 2581, 2582, 2583, 2584, 2585, 348, 364, 3641, 
365, 3652, 368, 3682, 3683, 3684, 369, 3692, 370, 
379, 400, 436, 4361, 437, 438, 439, 440, 441, 442, 
443, 444, 445, 446, 447 of the Criminal Code of 
Ukraine (CC of Ukraine) concerning a suspect, 
other than a minor, who is being hid from the 
authorities and the court for the purpose of 
evasion from criminal liability and declared in an 
intergovernmental and/or international search.

The special pre-trial investigation of other 
crimes is not permitted except in cases when 
the crimes committed by persons who are 
being hid from the authorities and the court 
for the purpose of evasion from criminal 
responsibility, or declared in an international 
search and are prosecuted in one criminal 
proceeding with crimes, indicated in this part, 
and the allocation of materials concerning them 
may negatively aff ect the completeness of pre-
trial investigation and trial.

By the end of 2016, some practice has 
been developed to apply a special pre-trial 
investigation. Despite the introduction of this 
institute from October 31, 2014, this procedure 
was initially initiated for the  rst time in mid-
2015. In general, between January 1, 2015 and 
September 1, 2016, pre-trial investigations 
were carried out in 338 criminal proceedings 
against 597 people (of which: by the National 
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Police of Ukraine – in 37 proceedings against 
41 persons, by the Security Service of Ukraine – 
in 156 proceedings against 168 persons, by 
the prosecutor’s offi  ces of the regions – in 
64 proceedings against 78 persons, by the 
Prosecutor General’s Offi  ce of Ukraine – in 
16 proceedings against 240 persons, by military 
prosecutor’s offi  ces – in 51 proceedings against 
53 persons, with signs of organized crime – in 
14 proceedings against 17 persons).

Courts refused to satisfy 19 relevant motions. 
The main reasons for the refusal were the lack 
of reliable data on the presence of suspects on 
the territory of the antiterrorist operation, the 
occupied territory, temporarily uncontrolled 
to Ukrainian authorities, outside Ukraine, and 
also the lack of evidence of the hiding of the 
suspect from the investigation authorities and 
the court directly for the purpose of evasion 
from criminal responsibility, in the materials of 
the investigation.

In addition, the grounds for two orders of 
investigative judges to refuse motions were the 
lack of evidence for suspecting the reopening 
of a pre-trial investigation, the restoration of 
his/her suspect’s status and his/her prosecution, 
as well as the refusal of Interpol to declare a 
person to an international search.

According to the results of the investigation, 
307 indictments were sent to the court 
regarding 341 suspects (including: by the 
National Police of Ukraine – in 32 proceeding 
against 35 persons, by the Security Service of 
Ukraine – in 156 proceeding against 168 persons, 
by the prosecutor’s offi  ces of regions – in 
60 proceeding against 74 persons, by the 
General Prosecutor’s Offi  ce of Ukraine – in 
4 proceeding against 5 persons, by military 
prosecutor’s offi  ces – in 43 proceeding against 
44 persons, with signs of organized crime – in 
12 proceeding against 15 persons). The courts 
reviewed 16 proceedings against 18 persons with 
convictions and conviction of the perpetrators 
of various types of punishment [1, c. 11].

According to the requirements of art. 2972 
of the CPC of Ukraine the document from 
which the prosecutor’s criminal proceedings 
are commenced in this type of investigation, is 
a motion. The document, as a rule, is made by 
the prosecutor to the investigative judge or the 
investigator in agreement with the prosecutor. 

A clear procedure for the content of the motion 
is de ned in part 2 of the article.

The motion is considered by the investigative 
judge within 10 days from the moment of 
receipt with the obligatory participation of the 
prosecutor and a lawyer.

We draw attention to the fact that during the 
consideration of the motion the principle of the 
adversarial process of the criminal proceeding 
is clearly displayed, as the prosecutor and the 
investigator as the prosecution party must 
prove that the suspect is hiding from the 
investigating and judicial bodies in order to 
evade criminal responsibility and declared in an 
international search. The prosecutor must also 
take into account the position of the defense 
party, which will most likely express the desire 
to obtain the motion of the prosecution party. 
In this case, the lawyer is given a copy of the 
motion, as the corresponding right is stipulated 
in art. 20, part 4 of art. 46, parts 14, 15 of the 
art. 42, art. 221 of the CPC of Ukraine.

In accordance with the praxis of the work 
of the prosecutor, in order to obtain a positive 
result, s/he prepares him/herself in detail to 
defend his/her position in the examination of 
the motion. By approving the relevant motion, 
s/he must make sure that the document complies 
with all the necessary requirements provided 
by the CPC of Ukraine. It is about all the formal 
details of the document and, undoubtedly, the 
nature of the case, the plot of the crime with a 
detailed statement of the circumstances of its 
commission, quali cation, place and authority 
of investigation, the justi cation of the suspicion 
and evidence, which con rms it, the full data of 
the suspect and the grounds for announcing 
him/her to the wanted list of persons which, 
in the opinion of the prosecution, should 
be questioned. If necessary, the documents 
attached to the application, which, in the opinion 
of the prosecutor, con rm the circumstances 
set forth in the motion. 

Immediately when considering the motion, 
the prosecutor in front of the investigative 
judge clearly justi es the need to initiate the 
speci ed type of investigation, speci cally 
highlights the circumstances of the case and 
relying on the requirements of the current 
legislation, indicating compliance with each rule 
of chapter 241 of the collected materials, and 
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declares at the end a logical conclusion on the 
need for special investigations.

Depending on how the prosecutor was 
prepared, how well the evidence and the 
necessary objective data were collected and 
convincing, the investigative judge made the 
appropriate decision.

Having heard the arguments of the parties, 
having read the available materials, the 
investigative judge:

1) satis es the motion;
2) refuses to satisfy;
3) returns it to the prosecutor and the 

investigator. Following the decision of the 
judge, the investigative judge makes a decision, 
which justi es the stated procedural position.

A copy of the order is sent to the prosecutor, 
investigator and lawyer.

If the motion is returned, then this does not 
prohibit the prosecution party, after eliminating 
the de ciencies, turn it to the judge again for 
the second time.

In case of refusal to accept a request 
for special pre-trial investigation, pre-trial 
investigation is carried out further in accordance 
with the general rules.

A repeated request for a special pre-trial 
investigation to an investigative judge in a 
single criminal proceeding is not allowed unless 
there are new circumstances that con rm that 
the suspect is being hid from the investigation 
authorities and the court in order to evade 
criminal responsibility and declared in an 
interstate and/or international search.

The prosecution party in the person of the 
prosecutor may appeal the decision to reject 
the appeal court (p. 12, part 1, art. 309, art. 310 
of the CPC of Ukraine).

In the case of granting permission to conduct 
a special investigation, the investigative judge, 
the prosecutor and the investigator conduct it 
in accordance with the general rules, however, 

in the absence of the suspect. If in the course of 
the proceedings the interests of the suspect are 
represented by a defender, all procedural and 
investigative actions are carried out with his/
her participation. If the defender is absent, the 
investigating authority discloses the invitation 
of the suspect to conduct investigative actions 
on the web resources of the law-enforcement 
agency, offi  cial publications, thus the suspect is 
considered to be noti ed of the said measures.

After the investigation, the prosecutor 
and the investigator complete it in the forms 
provided by the CPC of Ukraine.

The analysis of these provisions in their 
systemic connection with other procedural 
rules, enshrined, among others, in chapters 24 
and 241 of the CPC of Ukraine, makes it possible 
to conclude that in the main a special pre-trial 
investigation ends with an appeal to a court 
with a criminal act. At the same time, in the 
presence of the reasons given in pp. 1, 2, 3, 4, 
5, 6, 8 part 1 art. 284 of the CPC of Ukraine, the 
possibility of the prosecutor’s decision to close 
the criminal proceedings and the change of the 
special regime of pre-trial investigation into 
the general if the suspect in respect of which 
he was detained or voluntarily appeared to the 
pre-trial investigation body provided for in part 
5 art. 2974 CPC of Ukraine. 

This is also indicated by the results of the 
practice of the criminal justice bodies. Thus, 
during 2015 and 2016, pre-trial investigation 
authorities of Ukraine conducted a special pre-
trial investigation in 338 criminal proceedings 
against 596 persons, which resulted in 307 
indictments against 341 suspects sent to court, 
from which 16 criminal cases were considered by 
courts in respect of 18 persons with extradition 
convictions. According to the results of the 
trial, in this category of criminal proceedings 
no acquittal was imposed, and they were not 
closed for rehabilitation reasons [8].

Summarizing the above, it should be noted that the special pre-trial investigation is an independent 
institution of criminal proceedings with a special procedure of application and speci c features. Despite 
the novelty and short time of existence in criminal proceedings, it  lled the gap, which required a 
solution to this group of criminal procedural legal relationships. However, state practice is still being 
developed and there is no single understanding of the law enforcement of this institution among 
scientists and practitioners. Since, on the one hand, such a mechanism simpli es the procedure and 
complicates on the other. Yet, as the practice of special investigation shows, it is a functioning institute 
that successfully and eff ectively used by prosecutors in criminal proceedings.

Conclusions
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