
Journal of the National Prosecution Academy of Ukraine European Science

142 European Science 6/2018

Special issue of “Journal of the National Prosecution Academy of Ukraine” 4/1(57)’2018

129European Science

Svirets Viacheslav
Head of the Department of Supervision over Laws Observance 

by Agencies Entrusted with Executing Judgements 
in Criminal Proceedings and 

Other Measures of Compulsory Nature in Prisons,
Prosecutor General’s Offi  ce of Ukraine

Abstract. The sphere of implementation of international 
standards in the  eld of functioning of penitentiary systems and 
their implementation in the strategic documents de ning the 
conceptual principles of the reform of the penitentiary system of 
Ukraine is explored. The main directions of reforming the system 
of execution and serving of sentences are determined, and the 
peculiarities of their implementation at the present stage of the 

state development of Ukraine are revealed, which can be taken into account by the European community 
in the implementation of the reform processes in this area.

Keywords: punishment; penitentiary system; reforming; Council of Europe standards; the principles of 
reforming the penitentiary system.

The purpose of the article is to review 
international standards in the  eld of 
functioning of penitentiary systems and their 
implementation in strategic documents de ning 
the conceptual framework for reforming the 
penitentiary system of Ukraine.

Presentation of the main research material. 
Paragraph 11.7 of Opinion No. 190 (1995) of the 
Parliamentary Assembly of the Council of Europe 

(PACE) on Ukraine’s accession to the Council of 
Europe indicated that the responsibility for the 
management of prisons and the enforcement of 
judgments should be transferred to the Ministry 
of Justice by the end of 1998. Paragraph 13.7 
of Resolution 1466 (2005) of the PACE states: 
“(With respect to respect for the rule of law 
and human rights, the Assembly calls on the 
Ukrainian authorities) ... to end the transfer 

Conceptual Directions of Penitentiary System Reforming: 
Ukrainian Experience

Problem statement

Ukraine’s implementation of the course for integration into the European Union necessitates the 
modernization of many aspects of public administration in various spheres of social relations and the 
harmonization of national norms and rules with European standards of governance of state institutions. 
In this context, the reform of the penitentiary system and its organizational and legal support with the 
use of positive foreign experience to improve and improve the effi  ciency of penitentiary institutions, 
humanization and optimization of criminal-enforcement procedures and the formation of “zero 
tolerance” for human rights violations is essential.

The current stage of the modernization of the national penitentiary system requires the improvement 
of the current criminal-executive legislation to ensure the eff ective operation of investigative detention 
facilities, penal institutions and institutions, as well as bringing the protection of the rights of persons 
serving sentences in line with international standards and rules.
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of the State Department for the Execution of 
Sentences to the Ministry of Justice” [1]. In this 
way, the Council of Europe has recommended 
that the penitentiary and the system, as a 
whole, be transformed into a civilian agency, 
inter alia, as a prerequisite for the introduction 
of dynamic security in penitentiary institutions 
and better enforcement of human rights in 
practice.

Today, the reform of the penitentiary 
system is one of the priorities of the Ministry 
of Justice of Ukraine. The reform is envisaged 
by the Medium-Term Plan of Priority Actions 
of the Government by 2020, approved by 
the Resolution of the Cabinet of Ministers of 
Ukraine dated April 3, 2017 No. 275-p [2], the 
Strategy for the Reform of the Judiciary, the 
Judiciary and Related Legal Institutions for 
2015-2020, approved by the Presidential Decree 
of 20 May 2015, No. 276/2015 [3], the Concept of 
Reformation (Development) of the Penitentiary 
System of Ukraine, approved by the Cabinet of 
Ministers of Ukraine from September 13, 2017 
No. 654-p [4] and  other strategic and program 
documents.

The above Concept of reforming 
(development) of the penitentiary system of 
Ukraine is a program document that establishes 
general principles for the further reformation 
and functioning of the penitentiary system in 
Ukraine.

The purpose of the Concept is to further 
reform the penitentiary system of Ukraine for 
the unconditional adherence to human and civil 
rights and the humanization of the criminal-
executive mechanism, to establish consistency 
between the tasks and functions of such 
bodies, on the one hand, the structure and their 
number, on the other, and  nancial support, on 
the third, as the system has been  nanced in the 
amount of 40 percent of the needs during the 
years of independence.

For the reform of the penitentiary system 
and probation, a logical model (passport) of 
the reform approved by the decision of the 
Ministry of Justice of March 29, 2018 (Minutes 
No. 1/2018), has been developed, according to 
which strategic goals, operational goals and 
tasks of the reform were de ned till 2021 [5] 
The logical model and subsequent planning of 
its implementation are developed jointly with 

experts from EDGE (Expert Support Program 
for Governance and Economic Development) in 
accordance with the best world-wide practice 
of results-The main tasks of the reform are:

– attracting new staff  to the system at all le-
vels –  rst of all, by raising wages;

– development of legislation in the  eld of 
operation of investigative detention facilities 
and penitentiary institutions in accordance with 
the legislation of the European Union;

– increase of operational effi  ciency of 
state enterprises in the penitentiary system 
at the expense of the creation of industrial 
associations according to the branch principle; 
procurement of ProZorro electron systems;

– construction of new investigative 
detention centers and penitentiary institutions 
in large cities of Ukraine in the framework of 
public- private partnership.

With the decision to liquidate the 
State Penitentiary Service of Ukraine, the 
administration of the Ministry of Justice of 
Ukraine involved 148 penitentiary institutions 
and investigative detention centers (113 criminal 
enforcement agencies, 12 detention centers, 17 
penitentiary institutions with the function of 
investigative detention facilities, six educational 
colonies), 90 industrial and 11 agricultural 
enterprises of penitentiary institutions, 18 health 
facilities of the State Penitentiary Service, other 
institutions and institutions.

The results of the analysis of the  lling of 
penitentiary institutions and investigative 
detention facilities indicate that during the 
past three years the number of persons serving 
sentences in penitentiary institutions has 
decreased by 1,4 times, and those who were 
held in detention centers increased by 1,2 based 
strategy-based planning.

At the same time, with a signi cant reduction 
in the number of convicts, the number of 
personnel of the colonies remained virtually 
unchanged, and in some of them exceeded the 
number of persons who held them.

There is also an outdated material base 
of the existing penitentiary institutions, 
most of which buildings and structures are in 
unsatisfactory condition, and some of them in 
an emergency, due to which the conditions for 
the  imprisonment of prisoners and prisoners 
are not ensured: insuffi  ciency of natural and 
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arti cial lighting in the cells; the lack of forced 
ventilation and constant access to running 
drinking water; insuffi  cient number of wash 
basins, sockets, drainage of water in toilets; 
excessive humidity and fungal wall chambers 
and the like.

One of the fundamentals of further reform 
was the further optimization of the existing 
network of criminal-executive agencies 
and investigative isolators, as well as their 
organizational and staff  structure.

Among the main problems in this area 
should be the turnover of personnel associated 
with low wages of staff  punishment bodies 
and institutions, low level of social protection 
of staff  and pensioners penitentiary system, 
which aff ects the prestige of the profession 
and creates conditions for the emergence of 
corruption risks.

Thus, during the year 2017, 30 criminal 
off enses were committed by the personnel of 
the State Penitentiary Service. In addition, given 
the complex criminal structure of the convicted 
persons and those taken into custody, a 
complex of measures of operational and 
preventive nature aimed at documenting their 
unlawful conduct and neutralizing the negative 
impact on the state of the operational situation 
in penitentiary institutions and investigative 
detention facilities is necessary.

The level of technical equipment of 
penitentiary institutions and investigative 
detention facilities by means of security is 
low, which forces the heads of institutions 
to pay more attention to the organization of 
physical protection with the involvement of a 
signi cant number of personnel, rather than 
the application of modern engineering and 
technical means of protection and surveillance, 
security, information and telecommunication 
systems.

The existing system of execution of criminal 
sentences and pre-trial detention does not 
fully comply with the principles of humanism 
and respect for human rights and freedoms. 
Conditions for the detention of prisoners and 
detainees need to be in line with European 
standards. For example, today the buildings of 
investigative insulators that were built more 
than 200 years ago – 12%, from 100 to 200 years 
ago – 58%, from 50 to 100 years ago – 14%, from 

10 to 50 years ago – 14% remain in operation. 
Given the long term of use of buildings, they 
are signi cantly worn out and obsolete, in the 
materials themselves, from which buildings are 
built, destructive processes continue, and wear 
and tear of engineering equipment networks 
leads to their failure to perform their technical 
functions.

As a result of active military operations 
in eastern Ukraine, some residential, 
administrative and social service facilities, as 
well as engineering and technical means for the 
protection of individual penitentiary institutions 
in Donetsk and Luhansk regions, have been 
damaged or destroyed.

The urgent issue is the provision of high-
quality medical care to prisoners and prisoners: 
organization of treatment for people with 
tuberculosis or other dangerous infectious 
diseases, insuffi  cient staffi  ng of medical 
institutions by skilled personnel, and low level of 
provision of medical equipment. Consequently, 
convicts are not able to receive quali ed medical 
care, which leads to an increase in the incidence 
and mortality among them.

The solution of these problems will help to 
eliminate the reasons that cause the appeals 
of citizens of Ukraine to the European Court 
of Human Rights on improper conditions for 
the detention of prisoners and persons taken 
into custody, their medical, logistical support, 
which,  rst of all, entails additional expenses 
of the state for payment compensations and 
causes the formation of a negative image of 
Ukraine in the world community.

Further reform of the penitentiary system is 
supposed to be carried out in such directions.

1. Improvement of the legislation regulating 
the penitentiary system

In connection with this, there was a 
need for the drafting of the Law of Ukraine 
on the penitentiary system in which the 
issues of optimizing the structure of the 
penitentiary system would be simpli ed, 
simplifying the management of the totality of 
its units, which would make it more  exible, 
operational and eff ective, introduce new 
approaches to the promotion of its staff , the 
introduction of eff ective management of the 
enterprises of penitentiary institutions, and 
the implementation of measures aimed at 
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improving the conditions of serving sentences 
and detention for detainees and persons taken 
into custody.

As of November 2018, the draft Law 
of Ukraine “On the Penitentiary System” 
(No. 7337) was considered at a meeting of 
the Committee on Legislative Support of Law 
Enforcement, which approved the decision to 
recommend to the Verkhovna Rada of Ukraine 
to adopt the Draft Law as a basis [6]. The bill is 
awaiting its consideration at the plenary session 
of the Verkhovna Rada of Ukraine.

2. Optimization of the structure of the bodies 
of the State Penitentiary Service, the system 
of functioning of penitentiary institutions and 
investigative isolators, the staffi  ng of the said 
Service and increase the eff ectiveness of its 
activities in the context of the implementation of 
the new public administration policy

The Offi  ce of Penitentiary Inspections has 
already been set up within the structure of the 
Ministry of Justice of Ukraine, whose main tasks 
include the following:

– formation and implementation of state 
policy in the  eld of execution of criminal 
penalties in the organs and institutions of the 
State Criminal-Enforcement Service of Ukraine;

– monitoring of the eff ectiveness of 
the administrative activities of the inter-
regional departments on the execution 
of criminal penalties and probation of the 
Ministry of Justice of Ukraine (interregional 
administration), authorized agencies on 
probation, penitentiary institutions and 
investigative detention facilities of the State 
Criminal-Enforcement Service of Ukraine 
(bodies and institutions of the State Internal 
Aff airs Committee of Ukraine);

– organization of control over observance 
of human rights and citizen, requirements of 
legislation on execution and serving of criminal 
penalties, realization of legal rights and interests 
of convicts and persons taken into custody, and 
personnel in the organs and institutions of the 
State Internal Aff airs Committee of Ukraine);

– organization of inspection of the organs and 
institutions of the Internal Aff airs Committee of 
Ukraine regarding the state of eff ectiveness of 
their management activities and observance of 
human and civil rights during the execution and 
serving of criminal penalties;

– to exercise control over the observance 
of equal rights and opportunities for women 
and men during the execution and serving of 
criminal penalties in the organs and institutions 
of the DKVS of Ukraine;

– drafting proposals for the implementation 
of the comments and recommendations set 
forth in the reports of the European Committee 
for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment of the UN 
Subcommittee on the Prevention of Torture and 
other Cruel, Inhuman or Degrading Treatment 
or Punishment and control over the state of 
their implementation;

– ensuring coordination of interregional 
departments and agencies and institutions 
of the Ukrainian SSR in accordance with the 
tasks entrusted to the Offi  ce of Penitentiary 
Inspections;

– organization of conducting offi  cial 
investigations on the facts of extraordinary 
events and committed crimes, violation of 
human and civil rights and freedoms during 
the execution and serving of criminal penalties 
in the organs and institutions of the State 
Committee for  Internal Aff airs of Ukraine;

– organizational and methodological support 
of interregional departments, bodies and 
institutions of the Internal Aff airs of Ukraine 
for the protection of human rights and citizen 
during the execution and serving of criminal 
penalties, in accordance with the requirements 
of the legislation and in accordance with the 
principles enshrined in national legislation and 
international standards;

– ensuring interaction with ministries, other 
central executive authorities, institutions 
and organizations, scienti c and educational 
institutions on the issues of the implementation 
of human rights and citizen in the organs and 
institutions of the State Committee on Internal 
Aff airs of Ukraine;

– formation of requirements for the 
professional competence of personnel of the 
interregional department inspections units and 
preparation of proposals for its selection and 
training;

– ensuring interaction with observation 
commissions and public associations of public 
control over the observance of the rights and 
lawful interests of convicted persons in the 
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execution of criminal penalties in the organs 
and institutions of the State Internal Aff airs 
Committee of Ukraine;

– implementation of international 
partnership in the  eld of observance of human 
rights and citizen in the execution and serving 
of criminal penalties.

In addition, to create a complete system 
of probation capable of ensuring a balance 
between public safety, crime prevention and 
crime prevention / rehabilitation of off enders, 
a single state agency “Probation Center” is 
created, with the submission of its authorized 
probation bodies, which will provide an 
opportunity to improve the organizational 
structure, mechanism the use of  nancial, 
material and technical conditions for the 
functioning of probation bodies for the eff ective 
use of tasks.

3. Optimization of the network of penitentiary 
institutions and their enterprises, ensuring 
their eff ective functioning and pro tability 
(pro tability) of production activity

In its 11th General Report (2001), the 
European Committee for the Prevention of 
Torture  criticized the very principle of detainees 
placement in dormitories with a large number 
of places, because often holding in such hostels 
led to the hold in the cramped and harmful 
conditions [7]. In addition to the lack of privacy, 
the Committee also identi ed a high risk of 
intimidation and violence of individual prisoners 
and staff  control issues. Moreover, proper 
placement of prisoners according to their 
individual risk became practically impossible.

During a visit to Ukraine in 2009, the 
Committee criticized collective detention, 
indicating the speci c violations in connection 
with such detention in the Bucha Penitentiary. 
In the document “Residential space for 
prisoners in prison facilities: the standards of 
the European Court of Human Rights”, the 
Committee concludes that, given the problems 
of collective holding in hostels, he has long been 
advocating the departure from multi-dwelling 
hostels in favor of smaller residential units [8].

The maintenance of semi-empty colonies 
with a low level of technical equipment and 
unsatisfactory material and technical facilities 
for sentenced prisoners requires the adoption 
of managerial decisions on their optimization. 

This would reduce the number of penitentiary 
institutions, reduce the large number of their 
staff , and release the resources allocated to 
re-equipping other institutions, which would 
ensure the establishment of appropriate 
conditions for the arrest of convicts.

In accordance with the resolution of the 
Cabinet of Ministers of Ukraine of June 7, 2017, 
No. 396, the Ministry of Justice of Ukraine 
decided to optimize the number of penitentiary 
institutions (bringing it to an economically 
justi ed level) by preserving 12 colonies and re-
pro ling one [9]. The passport for the reform 
of the penitentiary system and probation has 
already provided for the re-equipment of the 
buildings of structural units of penitentiary 
institutions for block placement of convicts in 
70 state institutions.

At the level of the Concept for Reforming 
(Development) of the Penitentiary System of 
Ukraine, it is proposed to introduce modern 
information technologies in the activities of 
organs, penal institutions and investigative 
units, including by creating a comprehensive 
electronic register of convicts and persons taken 
into custody, as well as probation subjects.

The conceptual issue is the issue of ensuring 
the eff ective use of land plots and state property 
of institutions temporarily unused. The notion 
of effi  ciency should be determined primarily 
as a ratio of resources spent and the results 
obtained. In this regard, one of the eff ective 
ways to eff ectively manage state property is 
to study the issue of leasing it, the bene ts of 
which may  rst of all be that the lease does not 
lead to a change of owner, so the ownership 
of the property remains in the state. Also, 
taking into account the possibility of carrying 
out current and capital repairs by the tenant, 
payment of utilities, it is also very important to 
reduce the costs of the owner (the state) for 
the maintenance of such property.

4. Improving the eff ectiveness of 
counteracting crime and ensuring law and order 
in the penitentiary system

In order to counteract the manifestations 
of corruption among the staff , increase the 
eff ectiveness of counteracting crime and 
ensure the proper law and order in penitentiary 
institutions and investigative detention 
facilities, it is necessary to ensure interaction 
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of corruption among the staff , increase the 
eff ectiveness of counteracting crime and 
ensure the proper law and order in penitentiary 
institutions and investigative detention 
facilities, it is necessary to ensure interaction 
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with law enforcement agencies in detecting, 
stopping and preventing crimes, strengthening 
control over the staffi  ng of key positions 
in penitentiary institutions, investigators 
isolators, selection and training of candidates 
for appointment to these positions, to improve 
the work of the operational units for prevention 
and HIV principles for good governance crimes 
shoots and unauthorized places left serving 
sentence convicted and crimes related to illicit 
drugs.

One of the directions for further 
modernization of the penitentiary system 
should be the replacement of obsolete 
telecommunication equipment and 
communication facilities, the organization of 
round-the-clock video surveillance and the 
creation of a multi-level video monitoring 
system to reduce the impact of the human 
factor, optimize the protection of penitentiary 
institutions and investigative isolation units, 
prevent crime and violations of the punishment 
procedure. .

5. Ensuring the conditions of detention 
of detained persons and those convicted in 
accordance with the requirements of the 
European Penal Code, the creation of conditions 
of detention that do not violate the human 
dignity and the prevention of violations of the 
Convention for the Protection of Human Rights 
and Fundamental Freedoms

In order to create conditions for ensuring the 
observance of the rights and legitimate interests 
of convicts and persons taken into custody, 
bringing the conditions of their detention in 
compliance with the requirements of legislation 
and European standards is necessary:

– to fully implement the recommendations 
of the inspection bodies of international 
organizations in strengthening the guarantees 
of the protection of the rights and freedoms of 
persons serving in penitentiary institutions and 
investigative detention facilities;

– create an eff ective system for combating 
torture, cruel, inhuman or degrading treatment 
or punishment, as well as conditions for the 
prevention of ill-treatment;

– to improve the infrastructure of 
penitentiary institutions; 

maximally involve public organizations in 
working with convicts;

– arrange reserve sources of heat supply for 
alternative fuels in all facilities using natural gas 
for heating, hot water supply and cooking.

In the future, special attention should be 
paid to the health care of convicted persons 
and persons taken into custody.

The necessity of paying special attention to 
preventive medicine was emphasized by the 
CRP in its Third General Report [10]. Thus, the 
task of medical services in places of deprivation 
of liberty is not limited to the treatment of sick 
patients only. They also bear responsibility for 
social and preventive medicine. Medical services 
in places of detention (who interact with other 
authorities in case of need) are required to 
control the organization of food (quantity, 
quality, preparation and distribution of food) and 
compliance with hygiene conditions (cleanliness 
of clothes and bed linen, access to cranes from 
running water, plumbing equipment), as well as 
to monitor the quality of heating, lighting and 
ventilation of the chambers. They also have to 
control the conditions of work organization and 
outdoor activities.

Harmful conditions of detention, 
overcrowding, prolonged isolation and lack 
of physical activity may result in the need for 
medical assistance to an individual, or any 
action by medical personnel against the prison 
authorities responsible for such a state of 
aff airs.

The medical service in places of detention 
should regularly disseminate information on 
infectious diseases (especially those such as 
hepatitis, AIDS, tuberculosis, dermatological 
infections) both among inmates and among 
prison staff . If necessary, medical supervision 
of those persons with whom the prisoner has 
regular contacts (persons who are in camera 
with him, prison staff , regular visitors) should 
be carried out. With regard, in particular, 
to AIDS, then appropriate support should 
be given to the psychologist both before 
and after the examination (if necessary). 
Prison staff  should be constantly trained 
on preventive measures and behavior with 
respect to HIV-infected people. Personnel 
should also receive appropriate instructions 
to prevent people from being discriminated 
against or for disclosure of con dential 
information.
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The Committee noted that there is no 
medical evidence for the separate holding of a 
prisoner of HIV-positive who feels healthy.

Prevention of suicide is another issue that 
should be within the competence of medical 
services in places of deprivation of liberty, 
which should ensure proper awareness of this 
problem throughout the institution and provide 
for appropriate procedures.

Medical examinations upon arrival and 
the whole admission process should play 
an important role; Properly executed, such 
measures could identify at least some of those 
at risk and partly alleviate the anxiety that is 
common to all newly arrived prisoners.

In addition, the staff , regardless of what 
duties they perform, must be acquainted (which 
involves training in recognition) with signs of 
the threat of suicide. In this regard, it should be 
noted that there is an increased risk of suicide 
directly before and after the trial, as well as in 
some cases and in the period prior to dismissal.

An important comment of the CRPC is the 
recommendation that a person who can provide 

emergency assistance is permanently present 
on the territory of the penitentiary institution. 
This person should, if possible, have an offi  cially 
certi ed nurse quali cation. This rule should 
also be enshrined in a healthcare order that 
will provide more opportunities for emergency 
assistance in cases of force majeure that are not 
uncommon in such specialized institutions as 
penitentiaries, including at night.

Today, in order to ensure the rights of 
prisoners and detainees, the Ministry of Justice 
is planning to establish a state healthcare 
institution that will enable the reforms of the 
medical service of the penitentiary institutions 
and make the doctor independent of the head 
of the penal institution, which will promote 
impartial diagnosis and quality provision of 
medical care.

The next step should be to adopt a set 
of measures to transfer the function of 
providing medical assistance to the convicted 
and detained persons, from the Ministry of 
Justice of Ukraine to the Ministry of Health of 
Ukraine. 

Thus, the conceptual directions of penitentiary reform in Ukraine are:
– improvement of the legislation regulating the penitentiary system;
– optimization of the structure of bodies that are part of the penitentiary system and increase the 

effi  ciency of their activities in the context of the implementation of a new public administration policy;
– optimizing the network of penitentiary institutions and their enterprises, ensuring their eff ective 

functioning and pro tability (pro tability) of production activity;
– increasing the eff ectiveness of counteracting crime and ensuring law and order in the penitentiary 

system;
– bringing the terms of detention of detainees and convicts in accordance with the requirements 

of the European penitentiary rules, creating conditions that do not violate human dignity, and prevent 
violations of the Convention for the Protection of Human Rights and Fundamental Freedoms.

Their content and practice of implementation provides an opportunity to conclude that one of the 
main strategic objectives of the penitentiary system reforming is the observance of human rights in 
penitentiary institutions by creating conditions of treatment and retention in accordance with interna-
tional standards.

Conclusions
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